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JOINT APPENDIX 


Relevant Docket Entries 

American Express Warehousing Tnc. 
Paper 

Date No. Proceedings 


3/8/74 (1)04) Filed Petition of tnc* Official Creditors 
Committee of the debtor for a first and 
final allowance for services rendered from 
1/28/64 to Date and for reimbursement 
for out-of-pocket disbursements. Dated: 
3/7/74, and affidavit of Louis .T. Testa- 
grossa and Notice of bearin'; on petition 
for allowance for: (3/28/71 at 10:00 A.M. 
Room 001.)— forward. 

3/22/74 (005) Filed substitution of attorneys for Scar- 
burgh Company, Tnc, Dunnington, Barth- 
olow and Miller, 161 East 42nd St. NYC 
10017, signed by: Judge Ryan, Dated: 
3/22/74. forward. 

3/26/74 (006) Filed memorandum of Scarburgli Com¬ 
pany, Tnc.; in opposition to the petition 
of the members and secretary of the of¬ 
ficial creditors committee for an allow¬ 
ance for their fees herein, sub. by: Dun¬ 
nington, Bartholow and Miller, attorneys 
for claimant, forward. 
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Relevant Docket Entries 


Paper 

Date No. Proceedings 

3/2G/74 (907) Fin Affidavit in opposition to petition 
for allowances, affidavit of Richard E. 
Rieder, re: Searburgh, (reimbursement of 
fees) sworn to: 3/25/74. forward. 

4/2/74 (908) Filed Order allowing fees and disburse¬ 
ments of Cadwalader, Wickershain and 
Taft, Attorneys for American Express 
Warehousing, Ltd. Judge Ryan, Dated: 
4/2/74. 

4/2/74 (909) Filed Order allowing fees and disburse¬ 
ments of Hannocli, Weisman, Stern & 
Besser, sub. bv: Cadwalader, Wiekersham 
and Taft, attorneys for American Express 
Warehousing, Ltd. Judge Ryan, Dated: 
4/2/74. 

4/2/74 (910) Order allowing Priority Claim in the sum 
of $1,277.04 be made to Am. Exp. Ware¬ 
housing, Ltd. etc. Judge Ryan, Dated: 
4/2/74. (by: attorneys for Debtor). 

4/2/74 (911) Fded Order directing the reinvestment of 
certain of Limited’s funds now held by 
Chemical Bank and Sterling National 
Bank and Trust Co. of New York etc. 
Judge Ryan, Dated: 4/2/74 (filed by at¬ 
torneys for debtor). 

4/5/74 (912) Filed Notice of Entry of Paper No. 908, 
909 and 910. 


4/25/74 (913) Filed transcript of testimony before lion. 

Sylvester J. Ryan, Dated: 3/28/74. 
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Relevant Docket Entries 


Paper 

No. 


Proceedings 


5/15/74 (014) Filed Order re: reinvestment of certai 
of Limited's funds now held l»y Chemical 
Bank and Sterling National Bank and 
Trust Company of New York pursuant 
to prior orders of this Court, ete. lion. 
Roy Buhitt, Bankruptcy .fudge, Dated: of 
15/74. 

5 / 99/74 (915) Filed Order and Affidavit of John J. 

Walsh with respect to the payment as 
Priority Claims of certain allowances to 
counsel granted by prior orders of this 
court and a certain allowance to Limited 
for disbursements for administration ex¬ 
penses granted by a prior order of this 
Court, etc. signed by: Judge Ryan, Dated: 
5/29/74. 

5 / 29/74 (915) Filed Order and Affidavit of John J. 

Walsh, authorizing and directing the dis¬ 
tributions and the payment therein re¬ 
ferred to, etc. signed bv: Judge Ryan, 
Dated: 5/29/74. 

fi/ 7/74 (9171 Fiied Memorandum Opinion No. 40787 re: 

' Official Creditors’ Committee petition for 

an allowance for its services and disburse¬ 
ment* from 1 /28/C4 to date etc. To re¬ 
capitulate: application for reimbursement 

& payment of additional fees totalling 
$092,037.28, denied, for reimbursement of 
legal fees and disbursements in the sum 


V 
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Relevant Dnclcet Entries 

Paper 

Date No. Proceedings 

of $77,307.30, denied-firm of Arthur An¬ 
dersen and Co. in sum of $45,218.00, de¬ 
nied, ... It is ordered that any appli¬ 
cations 1 m- made by Order to Show Cause 
with proof of service on all creditors (in 
re Casco Fashions, Tnc. supra); and that 
a copy of this decision 1m- served on all 
creditors and interested parties, who have 
appeared in this proceeding. Settle an 
order to this effect. Judge Ryan, Dated: 
6/6/74. 

6/10/74 Filed Corrected Page 10 of Memorandum 

Opinion (Above) Judge Ryan. Dated: 6/ 
19/74. 

6/7/74 (018) Filed Supplemental Affidavit of David 
ITartfield, Jr. chairman of the Official 
Creditors Committee of the debtor and 
submitted in supplement to affidavit sworn 
to: 3/7/74, etc. sworn to: 3/27/74. 

6/7/74 (010) Filed Letter of March 22, 1074 of A. E. 

Staley Mfg. Co. in opposition to the peti¬ 
tion of the Official Creditors Committee 
for an allowance out of the assets of the 
above estate for legal services, etc., by: 
Jay T. Holmes, Director Law Div. 

6/18/74 (020) Filed Order (upon application of Ameri- 
van Exp. Warehousing, Ltd. for an enler 
directing the reinvestment of certain of 


Relevant Docket Entries 


Pape 

Date No. Proceedings 

Limited’s funds now held by Chemical 
Bank and Sterling National Bank and 
Trust Co. etc.), Judge Ryan Dated: 6/ 
18/74. 

fi/28/74" (921) Filed Notice of Settlement end Order for 
a first and final allowances for fees of 
its members in the amt. of $(>92,3.)3.fi;.> 
and disbursements in the amt. of $32,- 
938.51 etc. Judge Ryan. Dated: fi/28/74. 
(See Order For Full Details.) 

7/18/74 (922) Filed Order directing the reinvestment of 
certain of Limited’s funds now held by 
Chemical Bank and Sterling National 
Bank and Trust Co. of N. Y. etc. Judge 
Ryan, Dated: 7/18/74. 

8/21/74 (923) Filed Order (re: affidavit of John .T. 

Walsh) of final distribution sheet, etc. and 
that Sterling Nat'l. Bank and Trust Co. 
of N. Y. is authorized to transfer pro¬ 
ceeds, etc. Judge Ryan, Dated: 8/21/74. 

8 ' 2 . 1/74 ( 924 ) Filed Memo-Endorsed (on back of un¬ 
signed Order to Show Cause) .... This 
application for the within Order to show 
cause is denied; See Reporter's minutes 
of hearing this day held. So ordered. 
Judge Ryan, Dated: 8/23/74. 

8/30/74 (925) Filed Notice of Appeal of Dunnington, 
E-rtliolow and Miller from the order of 


J Sr 


Rcle an* hoi’.:".’ ':•* tries 


Pape * 

Date Sc > rocecdings 

Hon. c ' >,..ter J. Ryan denying their ap¬ 
plication fr an OSC, entered on the 23rd 
day of Aug 1374 and that Scamurgh Co. 
appeals to the USCA 2nd Cir. troin or¬ 
der of Judge. Ryan authorizing the final 
distribution for the Amexco Distribution 
Fund, entered on: 8/21/74. Dated: 8/ 
23/74. (5) Notices Mailed. 

10/1/74 (920) Filed transcript of testimony before 
Judge Ryan, Dated: 8/23/74. 

10/4/74 (927) Filed stipulation that certain documents 
listed therein be made part of & trans¬ 
mitted to USCA in the record on ap¬ 
peal. 

10/15/74 (928) Filed stipulation that the attached copy 
of a memorandum be transmitted to US 
CA as part of the record on appeal. 

10/15/74 (929) Filed Notice that record on appeal has 
been Certified ami transmitted to the US 
CA for the 2nd Circuit. 

10/10/74 v 330) Filed Notice that record on appeal has 
been certified and transmitted to the US 
CA for the 2nd Circuit. 

11/18/74 (931) Received True Copy of USCA Judgment 
and Order affirmed with costs to l>e taxed 
against the appellants, Dunnington, Bar- 
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Relevant Ducket Entries 


Paper 

Date No. Proceedings 

tholow and Miller and Scarbnrgli Co., Tnc. 
A. Daniel Fusaro, Clerk. Judgment En- 

■ ere( i—11/26/74 - Raymond F. 

Burgliardt, Clerk, (no bill of costs or 
statement attached) Notices Mailed To: 
Official Creditors Committee, Messrs. 
Hart field Garrison/Liman Haberkerr/Je¬ 
rome Pierce/Poveil Daly/Keane Marks 
American Express Warehousing, Ltd. One 
Chase Manhattan Plaza. New York, N. Y. 
1000. r ), Dunnington, Rartholow and Miller 
attorneys for appellants, (Scarburgh Co. 
Inc.) 101 East 42n<l Street, New York, 
N. Y. 10017 and Cadwalader, Wickersham 
and Taft, attorneys for Debtor, One Wall 
Street, New York, N. Y. 10005. 

Docketed as a Judgment No. 75,030 on 
January 8th, 1075. 

1/24/75 (932) Filed Order authorizing and directing the 
distributions etc. set forth in annexed 
Supplemental Distribution Sheet and 
Sterling National Bank and Trust Co. of 
N. Y. (designated depository). Judge 
Ryan, Dated: 1/24/75. 

1/31/75 (933) Filed Order to Show Cause why an or¬ 
der should not be made granting an al¬ 
lowance of $39,544.00 to Dunnington Rar¬ 
tholow and Miller as compensation for 
sendee etc. (re: application and affidavit 
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Relevant Docket Entries 


Paper 

Date No. Proceedings 

of Richard E. Rueder of the firm/Dun- 
nington Bartholow and Miller) signed by: 
Judge Ryan, Dated: 1/24/75. Ret: Feb¬ 
ruary 10th, 1975 at 10:30 AM in Room 
No. 2203. f. Copy To 

2/6/75 (934) P’iled Notice of change of address of Le- 
Boeuf, Lamb, Leiby and MacRae to: 140 
Broadway, New York, N. Y. 10005 Tele: 
(212) 269-1100, and affidavit of Stuart Le- 
sansky sworn to: 1/31/75. Copy to Judge 
Ryan and Attys. for Debtor. 

2/7/75 (035) Filed Affidavit in opposition to applica¬ 
tion of Dunnington Bartholow and Miller 
for an allowance sub. by: Jacquelin A. 
Swords from the firm: Cadwalader Wick- 
ersham and Taft, attorneys for debtor, 
sworn to: 2/5/75. f. Copy To 

3/27/75 Filed Memo-Endorsed (on back of OSC) 

Dated: 1/31/75 and Paper No. 933 .... 
re: application for allowance of $39,544.00 
etc.Application is granted; so or¬ 

dered. Judge Ryan, Dated 3/26/75. 

4/1/75 (936) Filed Notice of Entry of endorsement and 
order dated: 3/26/75. sub. by: Dunning- 
ton Bartholow and Miller, attys for Scar- 
burgh Co. Inc. Dated: 3/31/75. 

4/23/75 (937) Filed Notice of Appeal to the IJ. S. Court 
of Appeals for the Second Circuit from 
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Relevant Docket Entries 


Paper 

Dote No. Proceedings 

the order of the U. S. District. Court 
Judge S. J. Ryan, entered in this proceed¬ 
ing on March 2G, 1975, Awarding an al¬ 
lowance of Atty’s fees to Dunnington, 
Bartholow & Miller. Dated April 23, 1975, 
Mailed Notices. 


4/29/75 (938) Filed transcript of testimony before 
Judge Ryan, Dated: 2/10/75. 

5/13/75 (939) Filed Stipulation, . . . copy of which is 
annexed being missing from the hies ot 
the Clerk of the District Court, shall lie 
transmitted to the U. S. Court of Ap¬ 
peals for the Second Circuit as part of 
the record on appeal in this matter. Sub. 
by: Cadwalader, Wiekersham & Taft, Ap¬ 
pellant Dated May 12th, 1975. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT CF NEW YORK 


In the Matter 
of 

AMERICAN EXPRESS WAREHOUSING, LTD., 

Debtor. 


- x 


!•; 


In Proceedings 
for an Arrange¬ 
ment 

No. 63-B-1G21 

NOTICE OF HEAR¬ 
ING ON PETITION 
FOR ALLOWANCE 


i| SIRS: 

i’ PLEASE TAKE KOTICE that the annexed petition will 

l be presented to this Court at Room 601*, united States Court 
f. House, Foley Square, Hew York City, on March 26, -.774 
: at 9.30 o'clock in the forenoon of that day or as soon 

Cutsets after as counsel can ue heara. 


Dated: New York, New York 
il! March 8, 1974 


at 


H 

a 


Yours, etc., 

OFFICIAL CREDITORS COMMITTE 
AMERICAN ENPHS3S WAPI.HOUS7.il 

I.TD. 

Office and P. o. Address 
One Chase Manhattan Plaza 
New York, New York 10005 
Tel.: 943-6955 


o m 







0 


lia 




TO: 


The Attorneys and Parties Listed 
on Exnibit A here- • 

. B „ ? , so;i ^ Screl^Si return* <i»y ^ icit 

^“L^n^fcourtroo,. 



ON i »- ri 

,_ |A v-y-icV. OF 

r-vjBlT A ^V^aLLJ' A* ,Cw 


Omm 


IttoO a s 


unnecessary. 


ing 






51 UNITED STATES DISTRICT COURT 
;!' SOUTHERN DISTRICT OF NEW YORK 


In the flatter 


: In Proceedincs for 

an Arrangement 


i| AMERICAN EXPRESS WAREHOUSING, LTD., : No. 63 E 


Debtor. 


PETITION OF THE OFFICIAL CREDITOR 
COMMITTEE OF THE DEBTOR FOR A FIRST 
iCID FINAL ALLOWANCE FOR SERVICES 
RENDERED FROM JANUARY 28, 1964 TO 
DATE AND FOR REIMBURSEMENT FOR OUT- 
or—POCKET DISBURSEMENTS __ 




. V J 

'Sr * " I 

* 


TO: HONORABLE SYLVESTER J. RYAN 

JUDGE OF THE UNITED STATES DISTRICT COURT 
**OR THE SOUTHERN DISTRICT OF NEW YORK 

Petitioners respectfully represent: 

1. on January 28, 1964, at the first meeting 

of creditors of American Express Warehousing, Ltd., the ; 

! Debtor herein (-Limited"), petitioners were elected as the ^ 
• Official Creditors Committee of Limited and have been act- 

j ing as such si e that date. 

2. On May 10, 1967 this Court made an order 

j confirming Limited’s Plan of Arrangement (the "Plan"), and 
| on June 13, 1967 that order became final and not subject to 
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I 

it 

lit 

'I! 


further review. Thereupon, *.* It aave the 

fixed June 14. 1967 as the Consummation Da. . 

. . not;cc to mat effect} on June 14. 1967 inrtrai 

requisite notice t 

distributions were made to Limited-s creditors, an . ; , 

provided in the Plan, such distributions have been made 

from time to time thereafter. 

3 The services rendered by petitioners from 

January 73. 1364 to date and their out-of-pochet disburse- 

ments for which an allowance is now soudht. are set forth 

in detail in the affidavits of David Hartfield. Jr. sworn 

: to January 19. 1974, Hamilton G. Kenner and hurray H. 

1 .s .ha. oe, 19 73 and December 31, 

warschauer, sworn to December 26, 1973 ^n 

1973, which are annexed hereto. 

■; 4 . (a) Petitioners have not entered into any 

\ agreement, written or oral, expressed or implied, with the 

Debtor or any other party in interest, or any attorney o 

i; such persons, for the purpose of fixing the amount of any 

\ 0 f the ees or other compensation to be allowed out of or 

paid from the assets of the Debtor. 

( D ) The ices nerein applied lor will be 

. .p, affidavit of David Hartfield, 

1 distributed as described in the affida.-t 

f Jr ., swom to January 19, 1974 and annexed hereto and no 
* agreement or understanding exists other than as therein . 

li; i 

i! described by petitioners. 

I 


J l<»a 


jij ( C ) No agreement prohibited by U.S.C. Title 

jj! | 

18 § 155 has been made. 

ji (d) Petitioners have no claim against or 

i stock of the Debtor, nor has any beneficial interest, dr- 
\ r ect or indirect, in any such claims or stock, been acquired 
' or transferred by r -tioners or for the account of peti- 


tioners. 


, herein: 


WHEREFORE, petitioners pray that an Order be made 


Granting to petitioners an allowance on account 
j! for services rendered by them herein and their out-of- 
pocket disbursements from January 28, 1964 to date in the 
i amounts set forth in the annexed affidavits or, in such 

>i 

other amounts as this Court nv.y deem proper. 


jl Dated: New York, New York 
March 7, 1974 


OFFICIAL CREDITORS COMMITTEE 





na irflian 
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; STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


ss. : 


;j DAVID HARTFIELD, JR., being duly sworn, deposes 

Ld says: that he is Chairman of the Official Creditors 
Committee of American Express Warehousing, Ltd.; that he 
* has read the foregoing petition and knows the contents 
thereof; that the same is true to his own knowledge except 
= as to the matters therein alleged on information and belief 
f and that as to those matters he believes them to be true. 


ill 

ii 1 



Sworn to before me this 
" 7tn day of March. 1974 

6 . 


i -• £< 

, Notary Public 

J AUGUSTA SEAMAN 

notap: public, suit uMlivyork 
no. 2*-ms±r. 

Qualified in King! unit 
Certificate Filed in ftett loik •.on'- 
Comm.sue Eaoirei «1a<ci lu ih/. 


ct n. 
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UNITED STATES DISTRICT COUTU 
SOUTHERN DISTRICT OP NEW YORK_ 


In the Matter 


AMERICAN EXPRESS WAREHOUSING, LTD. 

Debtor. 


In Proceedings for 
a.. Arrangement 

No. 63-B-1021 

AFFIDAVIT 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK) 

HAMILTON 0. KENNER and MURRAY H. WARSCHAUER, each being 
duly sworn, depose and say: 

1. Deponents (collectively, the "Secretary"!, members 
Of the New York bar, submit this affidavit In suncort of the 
annlleaf.Ion by the Official Creditors Committee 
Committee") of the above-named debtor, American Exores- 
Warehousing, Ltd. ("Limited"), seeking, among other things, 
approval of the payment of $50,MO to deponents for their 
services as Secretary and Acting Secretary, respectively, 
of the Creditors Committee from January 28, 1S« to date. 

2. Because of the large scope and complicated nature 
of the many claims, parties and problems Involveu In these 
proceedings, as described In the said application by the 
Creditors Committee, there were an extremely large number 
of creditors and other parties with whom continual contact 
had to be made, and who had to be constantly Informed and 
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advised of developments, by the Secretary. In addi-*cn, 
as outlined below, a vast number of activities had to be 
performed by the Secretary In carrying cut the duties 
required by that position. 

3. The following is a general description of the ser 

rendered by the Secretary durlnr, the Period covered: 

A . correspondence. notice, and memoranda to numerous 

parties covering the following matters, among others: 

!. Requests for making, the flies of Llmlte 
and American Everest Comnany ("Amexco") 
available for the Creditors Committee's 
Inspection. 

2. Requests for Information concerning the 
insurance coverages of Limited and Ar.exeo. 

3. Requests for answers to questionnaires 
relating to the amounts and nature of 
claims against Limited and Amexco. 

». Requests for Statements of Compromise Loss 

and Broun Compromise Loss. 

5 . Requests for Condition.! Amendments of "roof 

of Claim. 

6. Notices of Creditors Meetings. 

7. Notices or Creditors Committee Meetings. 

8. The Amexco Prooosal and Supplementary 
Prono3al of April d» 19b^. 
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9. Solicitation of comments concerning the 

Amexco Proposal and Sunplementary ProDOsal 
of April 9, 1964. 

10. Extensions of time for acceptance of 

Amexco Proposal and S-polementary Proposal of 
April 9, 1964. 

11. Creditors Committee Report of July 10, i * 

12. Extension of statute of limitations with 
respect to suits amainst Amexco. 

13. Status of settlement negotiations with 

Amexco. 

14. Insurance matters (Limited and Stake). 

15. Examination of transcript? of creditors 
by Limited's Insurers. 

16. Amexco Proposal and Supplementary 
• Proposal of June 21, 1965. 

17. Agreement Among Creditors of June 18, 1965. 

18. Escrow Agent/DisburSing Agent. 

19. Allied Crude Vegetable Oil Refining 
Corporation ("Allied")/Ira Haupt fc Co. 
("Haupt") Settlements. 

20. Assignments to Limited of any right to 
Custodial Receiver (Peder) Fund. 

21. Indemnity Fund. 


t 
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and memoranda to And 
B Correspondence, notices ana 

from the Creditors coatee covering the followlns otters, 
among; others: 

1. Creditors’ Inquiries. 

2. Information concerning filed claims. 

3. Amounts elalmed, sirred acceptances, etc. 

A. proposed letters, memoranda and notices 

to third parties. 

5 . Memoranda of Creditors Meetings. 

6. Memoranda of Creditors Committee Meeting. 

7. Notices of Meetings. 


c. Preparation and compilation of the rollowlnr 
schedules, among others: 

1. Lists of creditors answering questionnaires. 

2. Lists of parties accepting the Amoxco 
Proposal, etc. 

3. Lists of Compromise Loss and Croup 



Compromise Loss. 

D. Preparation of the rollowlnf, documents, anon?, other 

1. Pinal Proposal to Ameaco and Revised Proposal 

to Amexco (six versions). 

2. Statements of Compromise Loss and Croup 

Compromise Loss. 

3. Other forms required by the Escrow Agent/ 
Disbursing Agent. 
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£. Receipt and review of the following information 
and documents, among others, requested by the Creditors 

Committeej 

1. June 17, 1965 questionnaire Call creditors), 

2. Compromise Loss Statement and ^roup 
Compromise Loss Statements (all creditors). 

3. Aiuexco Settlement Documents. 

4. Allied/Hauot Settlements Documents. 
Attendance at various meetings and closings, 


among others: 



1. Meetings of creditors. 

2. Meetings of the Creditors Committee 

(115 meetings). 

3. Meetings with Counsel for the Escrov./ 
Disbursing Agent. 

4. Meetings with Counsel for Amcxcc. 

5. Meetings with Counsel for Limited. 

6. Allied/Haupt Settlements Closing. 

7. Amexco Consummation Date Closing. 

G. Miscellaneous matters: 

1. Opening and maintaining of Creditors 
Committee bank account. 

2. Recciot of bills and payment of expenses. 

3. Acting as holder of various documents 
delivered in escrow. 

4. Maintenance of Creditors Committee files. 
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4. Illustrative of some of the detailed nature of some 
of the services generally described above are the following 
two examples: 

A. Allied/Haupt Settlements - On July 28, 1966 
notices and memoranda with respect to the Allied/Haupt 
settlements, which had been prepared by the Secretary, 
were given to all acceptors of the Amexco Proposal. The 
notices and memoranda summarised the settlements and enclosed 
one or more ccnles of the various documents, more than 11 In 
number, relating to the settlements. Between July 28, 1966 and 
September 27, 1866, the date of the closing of the settlements, 
in addition to sending numerous letters to creditors, speaking 
to creditors ar.d ethers on the telephone, sending letters 
to counsel for Amexco and counsel for the Fscrow Agent/ 
Disbursing Agent, the Secretary received and reviewed more than 
444 copies of at least ? different documents and agreements 
that were signed by more than 90 persons and firms. After 
the closing of the settlements on Scntember 10, 1966, the 
Secretary arranged for the distribution of the various signed 

documents to the many signatories. 

B. Indemnity Account - Under the orovlsions of the 

Amexco Proposal, of the approximately 15.6 million oayablc 
by Amexco In June, 1973, an amount of approximately $4 million 
had to be paid Into the Indemnity Account. This amount could 
not be made available for distribution to the creditors until 
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the disposition of certain claims by the parties that either 
did not accept the Proposal or who may have been entitled to 
certain claims for reimbursement (l.e., Procter S Gamble, 
Lawrence Warehouse Company and Lawrence American Field 
Warehousing Corporation). Beginning In Fay, 1973, through 
August, 1973, the Secretary was involved with many aspects 


or the matter. Including notice, to creditors, communication,, 
meeting, and correspondence with counsel for the various 
parties and with the Escrow Agent/Dlsburslng Agent, arranging 
for the investment of the funds in the Indemnity Account 
from time to time pending their final distribution, review of 
files, preparation of memoranda, and arranging for the 
Institution or the requisite proceeding, to obtain the 
determination of the Arbitrator permitting the release of 
the funds from the Indemnity Account for distribution to the 

creditors. 


5. It is respectfully submitted that since the 
inception of the Creditors Committee In January, 1961• 
and for the following te- years, the Secretary has diligently 
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, performed all of the duties called for by that office and 
that the reasonable value of the services of the Secretary 

is $ 50 , 000 . 



Hamilton G. Kenner 


Sworn to before me 

this 1 C, day at&*<■**** . 1 973- 

^ 1 ^ 

Si. ?f 

f ^7 Notary Fub^zc 



, 4C_ ) 

Mux^Synr. 


Sworn to before ire ^ 

this 3/ jr day of ’Decrw^, 1573. 

r(\, f ' — 

■^^fotary 


PASQ'JALE: CAPFENTIcP.I 
Notary pun'tc, Ctitn 01 New YofX 
No. 30 0i/72S7 
Quolifitl in Nissan County 
Certificatd f.i:d in Nsvv Yor< Cour*v 
Commission L»pi. e» March 30, /Z> 
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UNITED STATES DISTRICT COURT , 
SOUTHERN DISTRICT Cl' NEW YORK 


In the Matter 

o'r 

AMERICAN EXPRESS WAREHOUSING, LTD. 

Debtor. 


X 


In Proceedings 
for an 

Arr angement 
No. 63-B-1021 


X 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


£.3 . : 


DAVID HARTFIELD, JR., being duly sworn, says: 

? 1. i nm a member of the Ear of this Coart and 

, the Chairman of the Official Creditors Committee COCO of 
; the debtor, American Express Warehousing Company, Ltd. 

This affidavit is submitted on the instruct' -n of the 
majority of the members of the OCC ano » made in support 
' of an application of the OCC for an allowance for its ser¬ 
vices and disbursements from the time of its organization 
j.on January 29. 19«4 to date. This affidavit also supports 
J on the instruction of the members of the OCC the sppHca- 
' tlon of the secretary and acting secretary (the "Secretary") 

i of the OCC for their services and disbursements for the same 

i 

period. 
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2. As hereinafter more fully dii-cusse when 
the OCC cair.e into being th. -hen projected tine consuming 
and long term effort nec ssary to resolution of the multi¬ 
faceted problems impelled some interim method of providing 
compensation for the GCC members. Accordingly various cf 

the creditors agreed to and have advanced funds for the 
compensation of the OCC members and in accordance wit*’ 
the then understanding those funds wil_ oc returned to 
each creditor who advanced funds from the allowance here-r 
in* pro rata to the amount advanced* subject only to tne 
payment of currently unpaid bills of OCC members and its 

Secretary. 

3. In order to avoid imposition ->n the Court 
and nartics of instruments of unnecessary' detail and 
length this affidavit will genially review the areas 
of service covered by the OCC. The extensive services 
of the Secretary are outlined in their, accompanying 
affidavit. Each of cho members of the OCC have the 
view that the application of the Secretary is modest in 
the light of those services. 

4. Since all of the members of tnc OCC were 
lawyers, the OCC did not except in the case of Dev/ey, 
Ballantine, Bushby, Palmer & Wood retain a firm of New York 


lawyers to represent it but, except in a few instances, 


drew 
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upon the services of the firms to which the 
members belonged. The firms which provided 


individual 
such legal 


services were as follows: 


MEMBE R OF OCC 

■ " * " 

David Hartfield, Jr., 
(Chairman) 

Thomas Daly 

Lloyd K. Garrison 

Toy C. Ilaberkern, Jr. 

Donald Marks 

William Curtis Pierce 

Uo Member - (Retained) 


L AW FIRM 
White & Case 

Lord, Day & Lord 

Paul, VJciss, Rifkind, 
Y«hartoi\ & Garrison 

Milbank, Tweed, Hadley 
4 McCloy 

Baer 4 Marks 

Sulliver & Cromwell 

Dewey, Ballantine, 

burhby, Palmer 4 Wood 


i. ' dackgrowmd 

. . . ,_ , ••hnllv owned subsidiary o~ 

Limited was a wnoii) 

American Express Company CAmcr.co", . bavin, a capitalizati 
ef approximate ly 5100,000. United canc into existence 
on l-lay 31. 1503 prior to which its predecessor, American 
Express Field warehousing Corporation (-Field"), also a 
wholly owned subsidiary o£ Amcxco, carried on a warehous¬ 
ing operation. Prior to May 31, 19G3 Field, and there¬ 
after Limited, operated a field warehouse in Bayonne, Mew 
Jersey, by .rraege.r-nt with Allied Crude vegetable oil 
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Refining Corporation allied") , in which vegetable oils . 
and animal fats were stored in tanks leased to Allied by 
Bayonne Industries, Inc., and sub-leased by Allier. 

Field and United, respectively. .Iben Limited succeeded 

Field as the operator of the warehouse facilities .’.n 

. i of the liabilities of Field on 
Bayonne, it assumed all o - 

outstanding warehouse receipts. 

0. The stor.,ce facilities at Bayonne consisted 

of a large number of storage tanks with inter-connccted 
pipe lines and connected also with Allied’s refining 
plant adjacent to the ^storage facilities. 

7. Allied in its operations used cottonseed 
oil of various grades and classifications and soybean 

oil also of various grades. In addition, Axricd used 
lard of various grades; and all of these commodities were 
at one time cr another stored in the tanks in the custody 

of Field or Limited as the case may be. 

0. -Field and Limited issued their respective 

; warehouse receipts for the commodities stored m the 
! tanks in their custody and such receipts issued dur ng 
;• the years 19G2 and 196 3 were involved in the proceedings 

i 

hereinafter referred to. 

I 9 During the years above mentioned, Field and 

; Limited issued their warehouse receipts to suppliers of 
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commodities placed in the tanks above .referred to, and 
in addition issued their receipts upon instructions of 
Allied to banks, brokers, commodity dealers and factors 
as security for loans made to Allied and as security for 
advances made by brokers for Allied's account. 

,0. on November 19, 1963 Allied filed a peti¬ 
tion in bankruptcy in the United States District Court 
for the District of Now Jersey, and shortly thereafter 

Allied was adjudicated bankrupt. 

11. At the date of the filing of the petition 

in bankruptcy the holders of warehouse receipts issued 
! by Field and Limited and then outstanding were unaware 
[. of the lack of sufficient oil in the tanks under the 
custody of Limited to cover the warehouse receipts. 

■ 12. shortly after the filing of Allied's peti- 

tier, in bankruptcy holders of warehouse receipts and 
Limited determined by inspection of the tanks that there 
were huge shortages of oil and that many millions of 

I dollars of face value of outstanding warehouse receipts 
' had little of the respective commodities available to 
\ respond to their demands for delivery. Examination of 
i the books of Allied indicated that nutn of the oil repre- 
’ rented by validly issued warehouse receipts had been dc- 
Hvcrcd out of the respective tanks up.on rorged uclivery 
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orders. It v;as also developed that a large amount of 
warehouse receipts aggregating some $39,000,000 in face 
value were forgeries. 

13. Anthony De Angclis, president of Allied 
and other officers of Allied were indicted under i.edera- 
indictments charging fraud, and De Angclis subsequently 
pleaded guilty and was sentenced to a prison term by the 
United States District Court for the District of Hew 


Jerscv. 


14. The extent of the fraud ar»u Lne consequent 

•i, * 

| losses involved in the Allied bankruptcy appear from the 

I 

following figures: 


Authorized receipts outstanding 
on Uovorber 19, 1963, per 
Limited's books 

Releases of oil upon forged 
delivery orders 


$ 87,000,000 


Forged warehouse receipts 


18,000,000 
3 9,003.00 0 
Total - $144,005 ,000 


r.: 

15. The disclosures with respect to the ware- 
- house conditions led to the filing by Limited of a petition 
in bankruptcy under Chapter XI in the United States Distric, 
Court for the Southern District of New York. This petition 
was filed on December 30, 1903. United States District 
' Court Judge Sylvester J. Ryan has supervised this procced- 
•• ing and Limited has remained as a debtor in possession. 


t 
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16. Following the discovery of the shortages 
of oil and on November 27, 1963 Amoxco called a meeting 

of creditors of Limited and issued a statement that if 

» 

Limited 

“should be held legally liable for 
amounts in excess of its insurance 
coverage and other assets, American 
Express Company feels morally bound 
to do everything it can, consistent, 
with its overall responsibilities, 
to see that such excess liabilities 
are satisfied.” 

17. Deponents were organized as an unofficial 

i 

creditors' committee representing the different classes 

i 

of warehouse rece5.pt holders at the time of the meeting 

» 

of November 27, 1963. In tneir unofficial cjoacity de- 
ponents entered into negotiations with counsel for 
Arnexco to consider procedures for safeguarding the 

I 

interests of creditors and the possibility of 

! 

negotiating an arrangement that would permit the re¬ 
organization of Limited. 

18. It was apparent to the unofficial creditors' 
committee that the creditors' interests would net be well 
served by efforts to secure satisfaction in the Allied 
bankruptcy proceedings in New Jersey. The unofficial 
creditors' committee therefore concentrated its attention 
upon the possibility of securing the cooperation of Amexco 
in providing funds for Limited which would salvage as much 
as possible of the losses sustained by the holders of ware¬ 


house receipts. 
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19. At a meeting held at the Char.e Bnnh with 
, the creditors and their lawyers, I outlined the ynn pros¬ 
pects facing the creditor group and suggested to then 
that I and others would act as their Committee i- ap¬ 
pointed by the Court and if we could be assured of being 
paid for our services as Con-.iti.ee, o? I forest? nuitt 
accurately years of intensive, complicated Committee wort; 

I pointed out tliat at that moment there was no way to make 
a fair assessment of charges for the Committee's work as 
.many of the creditors wore in different positions. For 
" instance, some of them held both forged and non-forged j 

'■ warehouse receipts and some of them held only warehouse ■ 

l receipts which were not forged. Accordingly, I suggestec . 

} that OCC bills be sent to the creditors based on the face . 

•il 

i value of receipts whether forged or unforged and without , 

•• regard to the amount of claimed loss on the receipts. It 

, was this basis of billing which was adopted by the Com- ' 

ii mittcc. At that time I stated that wc would do our best to . 

I* ( i 

' straighten out the inequities of this method of billing at a 

> i a ter date. Hence, as indicated at page 24 below, some croc 

f: tors have paid far more than others in relation to their 

respective recoveries. The fair way to deal wita th^s 

i | 

: t.rol lcn at this time in f or th e OC C to reimburse each j 

1 creditor, to the extent possible from tlie allovnnco soueht ; 

P I 

j! herein by the OCC, the amount that creditor advanced toward ; 
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f the Conr.ittoe' s fees and disbursements, .after pryrcn* of ^ 

> relatively snail amounts not yet pare. . | 

20. On January 23, 196-1 the first rcotinq of 

creditors or Limited was convened at the United State? . 

j District Court for the Southern District o. .lc\. \or... 

' Arrong other thir.es the mergers of the unofficial creditors' 

pi| , • v'cro cloc tviv] cis t-*«o i j CC • 

21 uy the time the OCC was established some 

• of thc factual information relating to the bankruptcy 

of Allied and the extent of the losses occasioned by 

that bankruptcy had become known, it had not yet been 

determined, however, how Limited and its predecessor 

■: ricld had conducted the warehousing operation or what 

« the relationship was between the warehousing subsidiaries 

•: and Amerce the parent corporation. Many of the creditor. 

; £clt that the parent company should be he.d legally Uncle 

\ for the obligations of the subsidiary. Before a decision 

i; could be reached on this issue, it was necessary to mo 

. \ «» extensive investigation of the factual background. 

* , .. 0 nccl initiated a study of the books and 

>’•. Therefore the OCC iiuuav.vu 

! records of Amexco,' Field and Limited. In order to uncer- 
r take such an investigation the OCC organised a group or 
t representatives of the law firms of which they were member; 
1 a „d assigned to each of the meters of this team an area 
of investigation and report. 






22. At the outset 


the OCC concluded it would 

' be unnecessary end wasteful to retain outside counsel 
5 since each of the menbers of the OCC had at his disposal 
'? the staff of his law firm and it was members of these 
staffs who were organised in the investigating team to 
" dig out the facts and study the various legal problems 

which were presented as a result of this work. 

23. The OCC decided at the outset that it did 

not and could not undertake to represent each of the many 
creditors in the relationship of attorney and client. 


' This position wan made clear in announcements to the 

i • 

creditors at meetings which were called to discuss the 
problems which were to be dealt with by the OCC and to 

: inform the creditors as to various developments. 

C 

24. Each of the members of the OCC agreed to 

■| 

.'distinguish bet.-con charges properly to L>a charged to 

i! the OCC and charges which won 1 he incurred by their 

.»* 

own clients. Each of the members of ths OCC agreed to 
do his best to see to it that no charges were made to the 

•I 

OCC which were not appropriate OCC charges. In order to 

ij 

‘finance the work of the OCC it was decided that each of 
' the firms of the members of the OCC should periodically bil 

: the OCC for the services of the members of the OCC and the 

r 

i;staffs of the respective firms rendered to OCC as dis- 
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tinguished from services rendered to clients of 
; o£ orc . The creditors were requested as a group to con¬ 
tribute to the OCC on a pro-rat. basis in order to defray 
"the cost of these operations. A substantial number ox 
creditors agreed to contribute on this basis, but son. o. 
Le creditors did not do so. I am advised that the total 

. amount contributed was $307,9 30.3*1.* 

. r _ i .-r>r*^^ i r dcsigned 

'n 25. This application for ax.cv/anc-s 

^ to recover the aggregate amount charged to the OCC for 
'services and disbursements to OCC in orcer that the con 
' tributir.g creditors may be reimbursed, lor tie amo.-i.- .o 
'contributed, other than tine unpaid amounts hereinafter 
"sot forth on exhibit 3 hereto nothing viU be ashed for 

or retained by the mothers of the OCC or their respective 
firms out of the allowance which is sought. I am advised 
that the total amount paid out to date is 5306,162.05.** 

11. -mo- t-ITTTM. FACTUM. I«\T.f L YI0AT10:l nY_T!!C_gCC 

26. When Field was succeeded by Limited on May 
'• 31, 1963, the warehousing business previously conducted 

m — , ' *ron*-iriljutoo r»n<d the 

IZ£“fcontributicnu U annexed hereto as 
Exhibit A. 

II* othe OCC for services and dis- 
burr.c.or.vr. is a:;ne;;^d hereto .is K:d;ibit 3. 



■ 
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by Field (except Cor the Bayonne operation) was sold by 
Ar.oxco to the Lawrence Warehousing Company and too n-..e 
Field was chanced to Lawrence-Ar.erican Warehousing Corpora¬ 
tion, hereinafter referred to as -Lawrence- toericar.". 

The headquarters of Laurence- African were then removed 
by Lawrence Warehousing Corporation to San Francisco. 

27. The investigation undertaken by the OCC 

involved the following problems: 

(a) The liability, if ".y, cf hmcxco 
to holders of Field receipts and Lj.ur.tec re¬ 
ceipts . 

(b) The extent of the ..iabi.ity 
Lawrence- American to holders of Field reocip-s. 

(c) The extent of the liability, -- 
any, of Limited to holders of Field receipts. 

(d) The status of holders of forged 

receipts. 

(e) The basis for computation of 
claims of holders of warehouse receipts; ^.e., 
whether the amount snown cn V* e t 4 .\ n at 
receipt representing the val-e o ^ 

date of issuance, or the ®?ncet value o- ~e 
the date of bankruptcy of <aiiuo, or 
o\c market value of the oil at the date of 
bankruptcy of ^iroted. 

(f) The rights, if any, of holders 
of forced receipts who had -Reived sui^rc.^ 
ceipts in exchangs ror surrender or wl.c - e 
ce.ipts. 

(„> The status of creditors who had 
dcnsit d oil in the field warehouse as compared 
to' tv- ..1 Jtir, of holders of warcliouso receipt-. 
iho had taten then, as security for loans or other 
types of advances. 
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(h) The liability of the insurers upon 

a series of policies issued at the instance or ; 

Field and Limited and Ar.exco. • . 

(i) The liability of insurers upon a 
policy issued at the instance of Allied for tuc 
protection of those holdinq an insurab.-O 1 " tar “ ' 

St in in stored in any ot the warenooee £«iXi- 
ties which included a group or _n tac cu^ 

tody of Harbor Tank Storage Company t 

the tanks in the custociy or Limited. | 

28. The investigation of the books ana files of ^ 
Limited and Ar.exco was accompanied by discovery proceed...g- 
against Lawrence^American, Despard 6 Co., 'nc. and Allied 
in the bankruptcy proceedings in New Jersey. Testimony 
, was obtained from various witnesses and in the course of 
the discovery proceedings various questions of law arose 
wh' , 'h ware submitted to Judge Ryan for decision. 

23. The discovery proceedings wero very' extensive 

’ and some 70,000 documents were copied, indexed and filed m 
a special room designated for the purpose on the 30th floor 
of the Courthouse by Judge Ryan where they filled approxi¬ 
mately 10 filing cabinets and where they were available 
; for inspection by all parties in interest. 

30. The witnesses whose testimony was taken on 
; oral deposition included Donald K. Miller, former president 

ll 

;of Limited, Fred II. Turner, Limited's chief inspector, 
Thomas P. McLarncy, Limited's warehouse custodian, and 
Michael G. Dellisola, a second warehouse custodian of 


I 


Limited. 
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31. The discovery proceeding covered a period 
beginning in the spring and extending through tile fall of 
19M . The substance of the material collected as a result 
o£ the discovery proceedings was compiled in a book of 510 
pages, plus exhibits (the'oCC Report”). The introduction 
to the OCC Report contained the following statement of the 
purposes for which it was prepared: 

"The report....contains information which 
The report-.. ful in connection with 

con sic’ o’” a t i on bv creditors and their counsel 

of such' question as the ros^nsioUlty o I 

i the debtor and Lawrence American h" "' . 

housing corporation with o? the 

i„,, warehousing .f^^cflo t-hosl receipts, 

parent Vrent company on the ! 

die liability o. ‘ fictional 

theory that the subsidiary ^ao.only .xetio ] 

t rarent'coroanS bv reason'of its knowledge of 

, parent coi.pc.ny uy _ taken or 

the risks at Uayonne ana ^ - those 

not taken to nrotcct the interest or tno.c 

v V;,'. die field warehouse no sur,- 

who ccalt v;iu.n tin- 

sidiary. n-.-i 

r 32. During the period covered by the preparation 

' of the OCX Report, the OCC engaged in discussions with 
counsel for Ancxco which involved e number of complex wl 
;; interrelated problems. 


J X I . T)ir Fi’. nRR RECRiyrRCRlP 

33. A substantial amount of residual material, 
generally referred to as "soap stock” was found In the 
‘ Limited tanks following the bankruptcy petition. 
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34. On December 24, 1963 tin action was comnenccc. 
by Bayonne Industries, Inc., the owners of the tank fam, 
in the Chancery Court of New Jersey, against LirAtcd and 
others demanding the appointment of a custodial receiver to 


f r*j.* n p05iCC31Cr» Of tl'»C ^,CxTki\ o 


35. On January 7, 1964 an order was entered in 
the Daycnnc Industries action appointing Robert 5. Fcder 
as receiver to take possession of the tanks and their 
contents, to inventory the so-called "soap stock", to sell 
; it and to hold the proceeds without prejudice to the legal 
rights of the parties interested in such contents. ; 

■* 36. Mr. Feeler's actions produced an amount oi 

\ approximately $6,000,000 gross as the proceeds of sale of 

. S 

the "soap stock". 

,!> 21. The OCC contested efforts on the part of t..c 

trustee in bankruptcy of Allied to secure possession of the 
. $ proceeds of sale, and after a hearing on June 9 , 1964 on > 
) an application by Limited to obtain an order directing , 

I that the proceeds of sale be h Id in the jurisdiction 
this Court subject to the claims of the trustee in bank¬ 
ruptcy of Allied, a meeting was held among the representa¬ 
tives of the interested parties and the judges of the 

I* 

United States District Court for the District of New Jersey, 
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, .. . ,, cw jcrsov Cunerior Court and Judeje 
;• the Chancellor of the dew Jersey - . 

' Hyan of the United States District Court for the Southern 

strict of ilow Yorh, .t which it was „re.a that the net 

?proceeds of sale would be held by the Chapter S Coux. - 

aaw Vorii, subject to recitation =1.1- or other claims 

that night be cade against said fund. 

30 . As a result of the foregoing proceedings in 



30. 

As a 

which 

the OCC 

partic 

turnei 

3 over t 

■3 0 ( 

to an 

order 0 

f Judg-. 

sub jo 

ct to re 

clamat 

in no 

c-oti able 

certi 
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3‘j. An order was entered in the Chapter .\ T . pr ~ 
c.■ • j 1 i"j by Judge Ryan fixing July 20, 1004 as che last 
date for filing of claims by Limited's creditors. By 
that date claims aggregating more than $ 209 , 000,000 wore 
filed. Clairs in r.any instances over-lapped. ’.any o- the 
banks which filed claims held receipts as collateral which 
had been delivered to them by brokers, dealers t-nd com¬ 
modity suppliers to whom the receipts had been delivered 
and wiio hau re-hypothecated the receipts with the banks. 
Thus such receipts were the subject of duplicate claims. 
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,0. At the outset counsel for Anoxco took the 

, , intf.rr.sted in providing funds 

position that Arccxco woula be inter 

• . i f tjic plan should provide 

for a re-organization plan only if tne pia 

complete protection for Amexco. This condition required - 
occ to consicer now the claims of creditors could he 
classified so as to provide protection to Amxco against 
third Party claims which night result from insurance re- 
coveries or other third party sources of recovery by the 

creditors holding warehouse receipts. 

41. The first plan proposed by counsel for 

offered a total of $45,000,000 to bo paid into Uni tod’s , 
; estate, plus a guarantee of $ 10 , 000,000 with respect to 
; the insurance carried by United. It was stipulated that 
■ administration expenses in the re-organisation proceeding 

• should be charged against the fund. 

42. The proposal was submitted by the OCC to the 

creditors and rc 3 cctca. 

43. Thereafter numerous ineetings were held by 
the OCC with counsel for Aruoxco and discussions covered a 
multitude of problems arising out of the effort of the OCC 
to secure a substantial improvement in Amexco's offer. 

i 

v. the agres:t:::t v.ong creditors 

i* 

i* 

44. It became apparent during the discussions 

r 

t • 

. among the creditors on the terms of the first Amexco pro- 


X 
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posa l that E o« basis had to be established to detente 

the division of the proceeds of settlement anon, the 

, . , oir approval cot Id be obtained to a 

creditors be tore tneir apF JU 

r4 . vith r jnesveo. The OCC therefore entered 
settlement agreement with /- 

into protracted negotiations with groups of creditors as a 
: result of'which the Agreement Among Creditors -'..s p.epa.ec, 


.1-1- 

\'j ~.: __ odtv o~ - 


- x~6Z as « Uii ior the acceptance 


of the final proposal ft Amam.co. 

45. The Agreement Among Creditors estc.bl e 

■receipt comodity value- for the various Hinds of oil 
covered by receipts. It also established priorities among 
•he holders of receipts as between those having the solo 

interest in a receipt and those holding receipts by reason 

. ,,c Tt- established a definition 

of rc-hv. otd.ccation thcreo... It - 

of "compromise loss" as a basis for allowance of claims in 
the Chapter >:l proceeding, and provided certain restric- 
li-i'-ations upon the computation of "compromise 

tions arid iiru l 

loss" . 


46 . The Agreement Among Creditors also required 
each receipt claimant who should become an acceptor of the 
Arexco settlement proposal to deliver to a Disbursing Agent 
an itemised statement of his "compromise loss' with an in¬ 
dication of the interests of any claimants in the receipts 
out of which the claimants' rights arose. 
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47. The Agreement Ai.vong Creditors fu.w.ier pro ^ 

Vidcd for the: reporting and crediting against receipt | 

claims of asounts recovered on third party claim. _ I 

It was also provided in the Agreement Among ^ 

Creditors that the distribution to the receipt claimants . 

should be based upon the amount of the creditor's clam , 

: allowed in the Chapter XI proceeding! and it provided , 

■ that no acceptor should contest the allowance of other 
acceptors' al-i- except on certain iimiteu grouncs. , 

4>ha Agreement Among Creditors pro video f r j 

: distributions by the Disbursing Agent from, a fund after 

final adjudication by the Chapter XI Court of the claims ( 

of accepting creditors. 

50. certain provisions wore nndo in the Agree- ^ 
meet Among Creditors for holding in a suspense account ( 

Ur, ousts which might be subject to recoupment by the Ms- ; 
'burning Agent, pending recoveries on third party claims. 

51. Further provision was made for rccoryut, on ^ 
; of remounts distributable to the accepting creditors as 

and when changes occurred in the amounts of the creditors' 
claims by reason of third party recoveries or otherwise. 

52. In addition, certain adjustments were nade 
in favor of those accepting creditors who had interests in 

• . the Field insurance as compared Lo those who had an interest 
•“ in the Limited insurance. 
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53 The Agreement Among Creditors is a complex 
document of 31 pages. In drafting it the OCC had in eontem- 
plation a revised form of Amexco proposal which was subse¬ 
quently accepted by all of the creditors '.with 
tion) after the Agreement Among Creditors had been sina- 

larly accepted. 

VI. -mr. a-e xco proposal 

54 . The revision of the Ar.exco Proposal was 
negotiated contemporaneously with the development and 
.mission of the . greement Among Creditors. It repre- 

V in-.rover.ent in terms for the various 

sented a substantial -mpru.*-. 

crroues of creditors. 

55. The original figure of *43.006,000 was in¬ 
creased to SCO, 000 , 000 ,Which total was broken down as 
follows: 

(h) ^ » ^clrcd of 

I sii d ye"i : r, S\ S'to be distributed to all 

creditors of Limited. 

(b) The sum of $41,000,000 was to be 

ri*-bu'oinf, A.ocnt over u P'--*- iCu 
pan. to a d on iv to those creditors 

1 vears to uc ci..u4^ uk - 

accepting the Anexco propose.. 

(c) The sum of $ 1 , 000,000 v/ns .o 1 e 

only to So s o-c a 1 le Law re n c c - Ame r i c an° g r o up 
of creditors. 

, Thp cum of $ 5 , 000,000 was to be 
paid to the holders' of forged warehouse receipts. 


J 


56. There were various restrictions end condi- 
tiens inposcd with respect to the foregoing distributions . 
which need not be elaborated upon at this point. 

57. Anoxco’s main proposal dealt with the contri¬ 
butions specified in subparagraphs (a), (b) and (d) above. _ 

A supple: kintal proposal dealt with iter, (c) above. In addi¬ 

tion to the foregoing the Ansxco Proposal provided that , 
accenting creditors should receive the proceeds of claim ( 
upon the insurance carried by Field and Limited, whether . 
realized by litigation or settlement, up to a maxirun of , 
$20,000,000. One hundred per cent of amounts in excess or ^ 
$20,000,000 and up to $30,500,000 would be paid to Arexco, , 

except the percentage would be 751 if more than $2,000,000 | 

of aggregate insurance recoveries be effected by settlement. 

J Amexco would receive 501 of aggregate net insurance recov¬ 
eries in excess of $ 30 , 500 , 000 . 

50. The Anexco Proposal and Supplementary Pro^osi. 

• i ! 

v/cre embodied in separate documents extremely complex and 
detailed in their formulation. Tnese proposals wore sac- , 
l mitted to the creditors in June 1965. The principal propose 
' required acceptance by 90% or more of the depositors' stated 
, valuations of all authorized receipts. Other requirements ^ 
If were fixed in respect to the acceptances of holders of un- ( 
authorized receipts and acceptances by the Lawrcnce-Anerica: 

creditor group. 

• i 


/ 
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he 1 d a 4- , which 

i. Meetings of the creditoi- * j 


arbors of the OCC an ewe 


red inquiries with respect to '. ’■*> 


fonr-s and conditions of the proposal. Tnc OCC J-.en | 
lorlioa the creditors with respect to the A.reeront , 
Creditors and their acceptance of the ***» Proposals. 


... i - 1 c-r.5 all of the crecutors, 


._• . „- v-*"- — »- 

CO. Sy Oct or-a. 

cept Procter * Garble Distributing Corporation <*P * <*. had _ 

executed the Agree rent Ar^r.g Creditor-, and 

. _ proposals had been achieve 

that requisite accc:'.a,.c. c *■ * 

VII Tin: r,TOC«:iiou>i:*'.r.’ cmt:. Ar.AT::r;v a^:::co i 

- i 

Cl. when the proposals of Aroxco l.ecarc Known, 
suits were instituted against hrexco to restrain the pro¬ 
posed settlement on the ground that it would constitute a 
waste of corporate assets. These suits were consolidated 
and AncKCo's proposal to the creditors war. c^..c.i wionct. upon 
the entry of a judgr.ont in such consolidated action whic:. 

' should disriss the action on the merits. Hearings were 
! hold before Mr. Justice Jacob Markowitz in tno ou^rcre 
Court, :icw York County, who appointed lion. Charles S. 

I; pcs non d as Referee to hear and report on certain issues. A 
’I, Report was filed on February 6, 1967 approving the proposed 
i : settlement, and on May 9, 1967 a judgment dismissing the 




0 < ‘« a 


action became final and not subject to further review. 

See, lloinann vs. »~rican Express _Co... 53 Hise. 2 nd 749 ( 5 .ct. 


:!... u. «** • 

VIII. THE TAX RULING 

• I 

62 . h second condition to the Arexeo Froposa- 
involved a favorable ruling by the Concessioner of Internal 
Revenue, permitting Anexco to use its paynents pursuant to 
the settlement agreements a: tan deductions. The OCC did 
not participate in this aspect of the matter. but such 
ruling was obtained, and on June 14, 1967 the proposed 
settlements were declared consummated by Arexeo and the 
•; initial paynents were made into the Chapter XI Court and to 

i, 

' tlic Disbursing Agent. 

. . ...c'*: : :i ?r.r?cnrri:io 

* >9 1 C. ... • *• • • * - _— ■■ --— - " 

a. A • ■■■“ -- 1 .' 

| 63. AS a result of litigation against W>wrer.ee- 

? American by creditors holding warehouse receipts issued b- 
■ Field, a Chapter XI proceeding was instituted by bawrcnce- 
. American on June 19, 1964 in the United States District 
Court tor the Northern District of California, Southern 
1' Division, in the litigation against Lawrenco-Arorican by 
? holders of Field receipts, Amerce had been impleaded as a 
third party defendant. 




M . The indemnity provisions of the Ancxco Pro- _ 

► - third party claims made it imperative 
posal with respect to t.ura par./ 

to eUrinate the potential liability of Arose* to T.awrenoe- 
Anorican. The OCC negotiated with the creditors constitute 
the Lavjrcne e - idterican croup and ttosco to secure a settlc- 
„ ant of the clair.-. filed in the Chapter XI proceeding m 
California. The wort of the OCC in this area resulted in 
: the so-called supplementary proposal to the Lawrcncc-Aronc- 
; creditors. This cuppler-entary proposal was the basis for 
the additional ii.000.000 offer of Arexco to this croup whic 
is referred to in paragraph 55(0 above. j 

. . —>c»v .-.cr-Tr:? 

x. Tim.il'- 

. . f .rr trustee in bankruptcy o 

65 In November IS*0_» the 

Allied commenced a series of actions ir. Mew Jersey. Sew 
York and otho*- jurisdictions against '.he nolc. r- 
; house receipts claiming preferential payments by Allied to 
; sudl receipt holders *n an aggregate amount substantially 
in excess of $100 ,OCO,OOC. It was apparent to tie OCC tji.i. 
such suits threatened the consummation of the Aresco r.ot~lc- 
rvint since the creditors against whom such preference 

were rada would ir. each case implead Amoxco. 

66. Negotiations were therefore unacrtai.cn -•<- 

'ivoen the 0*C and the trustee in bankruptcy of Allied in an 

ef-’ort to dispose of this litigation. 
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•i. 

; 67. The efforts of the OCC to settle the litiga¬ 

tion commenced by the trustee in bankruptcy of Allied rc- 
' suited in a proposal to pay the trustee from the out of 
!• court funds that would be made available through the pro- 

i • 

spcctivo settlement with Amexco the sun of $500,000. , 

i 68, The proposed settlement with the Allied 

•4 , 

trustee v/as also conditioned upon the withdrawal of all 

!i • 

claims against Anexco arising out of or in connection wifn 

• the Allied bankruptcy. j 

69. An additional condition of the proposed 

•1 ! 

'settlement with the trustee in bankruptcy of Allied was that 

icreditors who had filed receipt claims in the Allied bank- 

.** * 

I ruptcy court would subordinate those clains to the claim 
('• ' 

.{of Allied's trade creditors to the extent of 501 of their 

•l ; * 

* t 

claim. I 

i ! 

■I 70. The conditions mentioned in the two inma- 

i 

diately preceding paragraphs were complicated by the fact 

i 

that one of the large receipt claimants in the Allied bank- 

i 

■ruptev was the trustee in bankruptcy of Ira Haupt s. Company, 

I 

'a brokerage firm which had carried a substantial account 
for Allied. The trustee in bankruptcy cf Haupt refused to 

i . . . 

•subordinate his claim in the Allied bankruptcy to the chairs 

i 

of trade creditors unless as a part of the settlement a 
claim which the trustee had filed against Limited and a 
'.claim which it had asserted against Arnexco be settled at 

i 

the same tine. 


'Y*>: 


V 








I 


. . j -r'*^nccr.or.t witn 
71. The OCC then negotiated an -r. , 

, ->nVruotev Hav.pt for the payr.en- to 
the trustee, in bankruptcy o. i 

1 . r A-U n *- 

trustee by WSW,’ tho cut of ^ 

bo made available throes the prospective scttlcrer.t wit.. 

Arr.exco # and by so,,, of Uro principab creditors in the Uriitu 

Chapter XI procodin, of an aggregate of ”^00.000 m e 

• e r-ustce in bankruptcy of I aupt v.a. 

change for which . ,e -• 

discontinue its action a,.inst ^ “ t0 * CaRe ‘ 

e j a ims made therein, to withdraw its clain «» » «» 1 ^ 

, , r„ en tc' into the subordination agreement with 

Limited, and to c..- -- 

u.n'.wu'itcv of Allied . 
the trustee m bani.i p / 

; ' 72 . The united partners of Ira Hnupt i Company 

- „u ob lections to tho application of the true tec m 
introduceu oojectio^ 

r bankruptcy for an order approving the proposed cettlcron. 

• arrangements. , . . 

1 T1 ,e representatives of the OCC participa.ee 

f ntiitions tor the settlement and in hearings of- 

in the negotiation- - 

I r „ petard Pvan on the objections of the li.ro. ^ 

} fore Re force Rdwnre *.ya.» 

»• 

partners of llaupt. 

Referee Ryan's approval of the settlement 


! was sustained by the District Court on July 20, 19CO <1?. 

* _ .. _ ^ i- i- T p«- 


• t , 04 F sunn. 917). The closing of the scttler.e 
rc IIaunt, 3U‘* r . . 


. I^ich the OCC actively participated, took place on 


;i; September 27, 19 66, 
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!», 
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XI. THE ALLOWANCE Of CREDITOR’ CLAIMS I!7 THE LIMITED 

CHAP TEE. XI PRQCEEEIHG -_--- 

I 

75, At the outset of the Limited Chapter M P-° 
eeoding, the Court appointed Messrs. Cndwaladcr, U^d.cr-ha. 
b Taft as attorneys for the debtor in possession. 

7G. The terms of the proposal of Amexco to the 
Limited creditors specified the kinds of objections that 
night be filed by the debtor to claims of creditors m tr.c 

Chanter XI Court. 

77. within the limit of the sped r i entrees tous ; 
negotiated by the OCC, • tho attorneys for the debtor filed a 
general objection to all claim, of warehouse recast heidors 
based upon the proposition that since the warehouse receipts 
referred to a fungible mass of liquid, and sine- the tcie 
house receipts all bore the qualifying phrase "and said to 
; be or contain", the warehouse receipt holders were entitled 
only to the contents of the tanks as found after the date of 
l bankruptcy, including the large amount of salt water _ounc. ^ 

i; ! 

j: therein. 

70. The OCC acting on behalf of all of the ervtii- 

[ tors filed a motion in the District Court on March 27, 1967 ^ 

f to strike this defense. The notion was argued on April i, 
t ‘ 

j ! iy67, and on April 11, 1967 Judge Ryan handed down an opir.io: 

•i . . ! 

’ granting the notion and dismissing the defense. i 
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7 y # The Durden of this procedure ar.ci tnc picnara- 
tion of the necessary papers, including ror.orar..’.a of lev, and 
documentation, were all handled by the OCC. 

I 

XII. Vil li msuitvic;: C1"-I1-D bY rilh.i) K'D_biL£tta! ; 

! 

GO. noth Field and Lirated carried what is con- 
nonly referred to as warehousemen's msumnu.. ‘ aC insU . 

in force in November 19G3 consisted of a basic policy for _ 

a face anount of $ 300 , 000 / 2 , 000 , 000 , plus seven layers of 
excess coverage. Prior to May 31, 1063, when Field was the 
operating warehouseman, the insurance included the basic 
policy and five layers of excess coverage. The excess 




Llcvbs of London ur.c. oticr *••• 


conpanins. 


gl< Thr insurance coverage had been procured by 
Tuner.co on behalf of their warehousing subsidiaries through 

Despard a Co., Inc. ("Daspard"). 

C2. The basic insurance and each layer of excess ^ 

i 

provided two types of coverage: 

(a) warehouseman's legal liability, 

• # 

; (b) Fidelity. I 

; 83. The complexity of the legal problems involved 

in the insurance coverage led to the appointment by .Judge 
Kyan of the firm of Carter, Ledyard » tt»« at special 
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counsel to the debtor in possession to deal with the insur¬ 
ance claim. Messrs. Carter, Ledyard t. Milburn, in turn, 
retained the firm of Kissaiu 6 Halpin as trial counsel to 

handle the insurance litigation. 

84. The CCC, in cooperation with Richard D. 

lie Clung, Esq. of Carter, Lcdyard 6 Kilburn, and Janes H. 
Halpin, Esq., devoted considerable effort and tir.e to an 
analysis of the legal ar.d factual problems relating to the 
insurance claims. An extensive memorandum was prepared by 
■: members of the staffs of the firms to which the individual 
members of the OCC belonged, and a supplemental memorancun 
analyzing the policies and cover notes was furnished to 

Messrs. HcClung and Halpin. 

85. The. insurers of the Field and Limited 
policies first gave notice that they elected to rescind tne 
policies from their respective dates of inception and they 
tendered to the debtor in possession the amounts of the 
prcr.iur.r> pjiid cn cno zc policies* cl.cc;*o co ^ 

offered refund of, premiums were returned by Mr. F.cClung 
with the concurrence of the OCC. 


8C. In June 1.9G4 the debtor in possession, r.ctir 
through special counsel, instituted nine actions in the 
United States District Court for the Southern District ot 


/ 
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New York against the insurers seeking a judicial dedaratic: 
that the purported rescissions of the insurance contracts 
were ineffectual and that the insurers were bound by saxc 

I 

contracts. I 

C7. Extensive discovery proceedings were had 

in connection with the litigations, including depositions 

taken in England relevant to the claim of the insurers that 

misrepresentations had been made in the procurement of the 

I 

i 

policics. 

GO. The ICC actively participated in discuss 3 on. 
and negotiations relating to the suhsenuint settlement of t- 
irrura.ee litigations, for $0 million, as approved b 7ud« 

1 

Ryan in his order of July 15, 1070. . 

x11T . Til E PnHC’ :'C R & OAFHT.E CLAIM 

89. Procter & Gamble Distributing Company (’V & G 
held warehouse receipts for soybean oil which it had de¬ 
posited in the tanks at Bayonne pursuant to a contract of 

of the oil to Allied. 

90. Upon the deposit of the oil PaG received 
", warehouse receipts issued by both Field and Limited. 

91. When the final Proposal of Amexco was pre- 

' sented to the holders of warehouse receipts, P & G re'usea 

. 

to be cor, e an acceptor It had in the meantime recovered a 
judgment in a suit against Lawrencc-Amorican based upon a.', 
receipts which it held and had thereafter brought suit and 
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recovered summary judgment against the insurers or, a policy 
issued in favor of Allied by a group of American insurance 

companies. 

92. Allied had procured this insurance policy 
(hereinafter referred to as VJS-l) through Stake & Company, 
as brokers. The insurance policy had a face amount o_ 
$45,000,000. It v/as issued in favor of Allies and in fuvoi 

of a nu.iber of endorsees, including P & *»• 

9 3. The judgment obtained by P S G against tr.e 

VJS-l insurers was upheld on appeal. 

94. Since P & G was not an acceptor of the Am.excc 

Proposal, it retained its rights as a creditor of Limited 
and filed a claim in the Chapter XI proceeding as such. 
Despite the collection of the amount of its judgment fren 
the insurance companies, P f, G asserted in the Chapter X. 
proceeding a claim for additional losses anc carnages con¬ 
sisting of its expenses in the litigation against Lawrcace- 
American and the insurance companies, ar.d it became r.-_ce .- 
snry therefore as a condition to the consummation of the 
Amexco Proposal and the plan of reorganization of Limited 

i 

that P L G's claim be disposed of. ; 

95. The OCC therefore after extensive negotiotic 

v;ith P f. G's counsel arranged a settlement of P & G's claims 
which was approved by Judge Ryan after a hearing upon notice 
to all interested parties. 
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96. hn agreement was prepared by the OCC b.'tv.nn 

P i g on the or.e hand, and the timbers of the OCC in tneir 

. - -.- -•? t.' *2 

r ^^' r* m ‘ *"v «**;C sur*.C a anrecr.cn w wuj ^* ,- ' 4 "• ”* 

O *. ^ i. w X i- L /v* ^ / k4 * * " 

Cc-nr t. 

XIy. RnCXAMVxlO-I CI.M 

r,c 4-vu* -.ale of materials in 
97. The net proceeds o . the ..ait 

, ,^v-o in limited's custody were received 

the Field warehouse ta..hs in i.u..itea 

by the Chapter XI Court in February W«. “"dor the in¬ 
structions of the Court they wore then inverted in certifi¬ 
cates of deposit and continued to be so invested pending 

final disposition thereof. 

>3. A hearing was held before Judge Ryan on July 

27, 1307 upon claims of reclanation creditors asserting an 

. d in m c proceeds of sale of the materials in Litaitoc. 
interest in u e protetwo 

tanks. 

99. Prior thereto toe OCC in conjunction with 
Limited*s counsel, negotiated settlements with each of the 
claimants except Universal Automated Industries, Ire., as 
successor t.n .-tropoli t-- n shortening Corporation, ana 
j Daniel F. be Lear, trustee in bankruptcy of Allied. The 
claimants with whom settlements were negotiated were: 
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OWLY COPY AVAILABLE 


Bankers Trust Company 

Norddeutschc Kreditaan* Axt. ( 

Keec & Hope 
Swiss Creu;. t Ban.-. 

j. Henry Schroder Banking Corpor - 
r> — T mini i. S2Tc.G3. ^ * • “ „ _ 

SnSt Sr Railroad and Wnal Company 

3.00. The aggregate amount of the ~.o 

jl udoc Fund and into rant earning thereon which were the 

subject of the reclamation claim was S 5.G01. MO.*S. *he 

aggregate ament for which the reclamation claims were 

settled (with interest thereon) was $<« ,i 26. 35. 

101. The Chapter XI Court entered an orccr 

hugest 2, 1967. directing that the sun of *1.700.443.66. 

, __„ --cd thereon, he reserved pending the 

determination of the claims of 0,0 Allied trustee and 
Metropolitan. 

102. An additional reserve was set aside by the 

, « *. it; i o r.7 i-o take care of possible 

Court by order dated August 25, 10 07 to ta..c c 

tax claims. 

103. After the payment of the agreed upon amour as 
: to the reclamation creditors and the establishment of the 

reserves above referred to. a balance of 52,340,526.75 re¬ 
mained Cor distribution to the holders of authorised re¬ 
ceipts whoso claims were allowed in the Chapter XI proceed- 

r 

ing. 
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104. As a result of the activities and services 

, , .. . occ the reclamation claims of the Allied 

rendered by the OCC, me. 

trustee subsequently were settled end national amounts 
were made available for distribution to creditors. 

xv. ft:!P 

•| 

105. Hayonnc Industries, Inc., as owner of the 
tanVs leased to Allied and sub-leased to United, filed a 
main, in the Superior Court of hew Jersey, Chancery Uvi.xo 

f „ o e 5 r, (J 09.93 for the use and occupe.i.i< 
Hudson County, *01 1 - » ' 

, /• i.\.« i •»o c* to Allc»n 

of the tanks after tcrw.nat3.on o~ t.. 

December 5, 196- . 

• 1 -ur, fim nf Lum TSiunr.o £> 

106. The OCC rotamed .he .im 01 

l. i i this claim. 

Tompkins of hevark, Rev/ Jersey, to Utig. 

10 7. The claim covered the pcrioc fren cr 

5, 1963 to the date when each of the recpec-i.e tanks 
surrendered to Bayonne Industries, Inc. by me custody! 
receiver, Robert C. i-eck’r. 

100. Hearings wore held before the C.-c.y 

, „ th . cl „ ir . was allowed in full. A uurber of 

Court and tm. cii-i' 

.. . - f , ct , nd law wore briefed and litigated ar.d 

questions of tacu t.nu 

. , ctlvo iy in the litigation in cooperation 
the OCC engaged actweiy 

with its Hew Jersey counsel. 


J 
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'xvi. coxa. » s ion 


ONLY COPY AVAILABLE 


109. While the foregoing recitals are but a 
broad outline of the scope of the issues, the number of 
creditors and amounts involved, the overall enormity of 
the problems and the efforts of the members of the OCC, 
those factors are well known to the Court which oversaw 
the proceedings through this now ten year period noccssa 
to resolution. 


110. In vv. i.f the Co”rt 

tion herein, the sun of *41,656.37 will 
unpaid bills (Exhibit 2) $00,000 will bo 
tary, and $006,162.05 will be reimbursed 
hibit A.). 


*1 lows r.re a op; 
be paid to cover 
paid to the Sec 
to Creditors (i 


vniERErOR”, it is respectfully requested that t 
OCC bo allowed'the sun of $U97,GIB.42 for its services 
and disbursements herein. 


Respectfully submitted. 



< / AuCusfA St.V.'.AN 
'i.0TAiU i\c. LI.: ;UT: 'it ■< ro?n 
l.o <. 

QujI In J ir. • , i 

C' . j. 

C‘"'ii.n . .i. iiri'i* i. l, , (../j 






t / 
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EXHIBIT > 


amhbtcah Exr , r.xr»r. 
A-mints Pai d to Ofrici 


v.’arfhohgimc i.td. 

a rmli^or i Corr-ittre 



Total Amount 
paid 

% 

Bank of America 

$ 80,926.71 

10.0 

Bank Leuri lc-Israel B.M. 

5,564.22 

. 7 


11,651.47 

1.4 

Bankers Trust Cor.pany 


4.9 ; 

I 

Bell Financial Corporation 

39,702.53 

i, . . ^ _ 

130,100.14 


Bunge Corporation 


1 

I' Cargill, Incorporated 

10,504.23 

1. 3 

t 

The Chase Manhattan Bank 

94,632.95 

11 . 7 

! continental Groin Cor.pany 
; Continental Illinois national 

39,420.03 

4.9 

Bank u Trust C or. pony of 

Chicago 

205,709.07 

25.5 

',•1 

Gavnac Gram Co. 

3,519.74 

. 4 

Harris Trust and Savings Bank 

2,199.06 

* 3 

Irving Trust Cor.pany 

31,440.76 

3.9 

-'• The Marine Midland Trust 

Cor.pany of H.Y. 

13,552.66 

1.7 

Morgan Guaranty Trust Company 
of 11. Y. 

23,048.05 

2.8 
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National State Dan): of Newark 

0,804.83 

1.1 

National Dairy Products Cor¬ 
poration (llun\ko Products 

Div.) 

5,102.33 

0 * 

• U 

Pacific National Bank of 

San Brancisco 

14,4iG7. 4 3 

] .8 

M, Sanuel £ Co. Ltd. 

9.358.57 

1.2 

I’.oyal Neat Products 

1,247.62 

n 

• •« 

Scarburgh Company 

1,758.94 

.2 

j. Hcarv Schroder Banking Corp. 

64,103.72 

7.9 

j. n. v;i Ills ton & Beane, Inc. 

Total 

10,937.33 

1.4 

$807,980.84 

IOC . 



An 


... rorr.ittor 


liSl-UtSlK-'SK* 


ISj ij a 1 Fees ar» 

Racr, Marks, rricdr.an & ncrlii.or 

$5C,2C8.00 
rccl;: 421.35 

Disburse,.onto. ---- 


Lord, Day & Lord 


Foes: 

Disbursements: 


73,465.00 

958.43 


Hilb.-mV., Tweed, Hadley <■ MClcy 


Foes: 

Disbursements 


03,807.50 

631.31 


• rilicrc i p.ifkind. 

Paul. Weiss, Coiciucrt., 

Wharton & Garrison 


Fees: 

Disbursements: 


110,650.00 
2.15C.28 


Sullivan (. Crowell 


160,900.00 
Fees: r /■'jq.,‘5 

Disburse:, cat .j . - 


$ 56,089.35 


74,443.43 


63,516.21 


lit, 1 , v o • — 


166,330. 


White f* Case 


175,000.00 




6 4 a 

. 6 , 


n v ui:.iT n - page 


Dewey, Ballantine, '.ushby, 
Painer (• Wooc 



Fees: 

Disbursements: 


77,000.00 
307.30 


Auditing Foe:. .aid Disburses:,- n '-- J 

( Arthur Anderson l Cor puny) 


3. Chemical Analyst’s Fees 
(Purvin £. Gcrtz) 


Pr: nting 
5. Clerical Help 

G. Bar Association Reporting Service 
7. Photocopying 
C. Telegrams 

9. Supplies, Postage and Miscellaneous 
Total 


; LE 


77,307.3 ^ 
$728,004.50 

$45,218.00 

400.00 

14,072.54 

5.654.20 
76. G 3 

9,036.30 

1.237.21 
1,0 G 0.3 7 

$006,162.03 


_ 


Amounts paid to OCC 

• l 

‘ Amour is paid by OCC 
OCC bain; oalance 


SUMMARY 


$007,930.04 


00G ,162.05 


S 1 f b 1 b . V 9 
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EXHIBIT B - Parjc 3 


oiticiat, err:*. 

TV”*)*.* k ' y * .. 1 i 1 

^ ,:n • 

; 

Jitneri can - .ureas 

'..’are!:> nr; i ng 

I, t r\ m 

9 1 ^ * • 


One Chase J'.a 

nnattnn Pina 


1 

1,’cn; York, 

li. Y. 100 05 


i 

c»* ’ iii - 

,(; invoicer w 

hich ha.vo 

been re- 

reived, but not ar; yet. raid, 

bv the Coi.mittcc covering 

legal Lees and disbursevents : 



1 

i 

Date of 

Period 

Legal 

Disburse 

Pim Invoice 

Covered 

Poes 

r*v-> *"1 * F> 

White i Cane 6/13/57 

Hay thru 


• 


June 13/G7 

$5 ,2 C0 

5 20 # 00 

l 

White £ Car.c Unbilled 

June 13/67 




to date 

19,500 


Baer, “arks , 8/25/67 

May thru 


! 

Frieu:r.i.n G 

June 12/G7 

1,550 

18 .8 0 

Berliner 




Hi lbark, Tweed, 13/6/67 

May 19G7 

650 

- 

Hartley G McCloy 

June 19 C 7 

50 

— 


July 1967 

175 

- 


Sept. 19C7 

150 

- 

2 /i/co 

Nov. 3967 

100 

4.05 


Bee. 1967 

200 


12 /12/68 

Bob. 19GH 

1 50 



\ t m. « ~v. -\ r> r r> 

-J w 



April 19G0 

120 



May 1968 

180 



July 1968 

60 








J ’6W 


’*mt r) r »p 

k r’x .> *. - 


^ > 


n n T ,e 4 


, RLCM^TUL^TTO^ 


& Lord 

7/21/67 

9/22/67 

1/11/63 

’•Lav 19 67 
July 1967 
August 1967 
Sept. 1967 
Doc. 1967 

i r A 5 

-L , -J * -J 
120 
130 

75 

240 

160.47 

4 7.55 
1.15 
3.35 


7/16/63 

8/7/68 

10/4/68 

Feb, thru 

nay 1 ° 6C 
June 1968 
July I960 

350 

30 0 
420 

10.90 




Total 



$41,390 

$ 2 6 6.37 

% r-«*f 

;\± J O.% 






$ 50,000.00 Secretary 
80 5 ,1C- 2. C 5 ’'aid 
: 4 i .qqo. 37 t;Tvv»i« 


Total 
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UNITED STATES DISTRICT' COURT 
SOUTHERN DISTRICT OF HEW YORK 


_—x 


In the Matter 
of 

AMERICAN EXPRESS WAREHOUSING, LTD., 

Debtor. 


AFFIDAVIT IN 
OPPOSITION TO 
PETITION FOR 
ALLOW AN Cl 






-X 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


S3. : 




rv - f.ein^ duly sworn, deposes and . 

RICHARD E. RlEDn-R, « >> 

1# j a m?xb er of the firm of Dunnington, Sarcholov 
& Miller , attorneys for the claimant. Scarburgh Company. Inc. 
("Scarburgh"), in the above entitled action, and a family 

. the Official Creditor.' 

in opposition to the petition o, the Oil- 

4 .rprvices rendered oy 
. . r t»nrc'"i for an allowance for service^ 

Committee ( OCu ), 1 01 ttU . 

them end by the Secretary of the Committee in this P roreeain,. 

Background __ A 

2 . American Express Warehousing Company, L-c. 

II ("LUnited"), a wholly owned subsidiary of American 

Company ("Amexco"), was engaged in warehousing oils an. an.ma 

4 .^ , -,nk farm <n Bayonne, New Jersey 
fats, in 1963, it operated a -an* farm - 

. + v. ieased t- it by Allied Crude Vegetable Oil 
comprised of tames leaoeci ^ » 

/ it a t t •? ori" ^ Allied operated a reaming 

Ref mine corporation ("Allied ). Alli.a P 

plant connected to Limited's tank farm. 







3. Limited issued 
stored in its tanks and to a 
institutions ns security for: 
account. Scarburgh was cne 

over $25,000,000 to Allied, 
receipts issued by Limited. 


receipts to suppliers of commodi 
ealers, brokers and financial 
loans made to Allied or for its 
such broker. It leaned a total 

Many cf such loans were secured 


of 


by 


4. On November 19* 1?°3> Allied 
bankruptcy in the United States D^Sorj.Ci> 
of New jersey and was shortly thereafter 


filed a petition in 
Court for the District 
adjudicated a bankrupt. 


5. After Allied' s collapse it was discovered that much 
of the oil covered by Limited's receipts had been removed from 
its tanks and a large number of receipts were forgeries. 


Formation of the OCC 

6 . On December 30 * 1963 * Limited filed for reorganiza¬ 
tion under Chapter XI of the Bankruptcy Act in the United States 
District Court for the Southern District of New York. Shortly 
thereafter, its creditors formed an unofficial creditors' 
committee made up of attorneys representing some of the largest 

creditors. 


7. On January 28, 1964, the first meeting of creditors 
was held. The members of the unofficial creditors' committee 
were elected the OCC. 






nfficcr Of Bunge Corporation, 

8. At the sane meeting an off} 

,. + .oe elected secretary of the OCC. 

the second largest credit , 

... fu p ore v.’ac as follows: 

9 . The composition of the O.u 


Pnnnittce Membe r 

David HartfieId, Jr 
(Chairman) 

Thomas Daly 
Lloyd K. Garrison 


Roy C. Haberkern, Jr. 
Donald Maiks 
William Curtis Pierce 


Law Firm 
White Sc Case 


Lord, Day Sc Lord 


Paul, Weiss, 

Rifkind, Wharton 
& Garrison 

Milbank, Tweed, 
Hadley Sc Me Cloy 

Baer Sc Marks 


Sullivan k 
Cromwell 


Clients 

Continental Illinois 
National Bank and _ 1 

Trust Company of Chicago 

Scarburgh Co. 

John fi. Starer. Co. 

Continental Gra_n 

Comuany . .. . 

Koyser U1 lman, L—ni 

Chase Manhattan :ia nk, 


j.R. Williston & 

Beame, Inc. 

Marine Midland Grace; 
Trust Company 01 

New York 

J. Henry Schroder 
banking Corporation 
Humko Products 
P.alph N. Peters 


Dewey, Ballantir.e, Bunge Corporation 
Hamilton G- Kenner ?ushby, Pal*” * 

MU3 (General^ Counsel, «ood 

Bunge Corporation) 

10 . Before the neuters of the creditors' committee 

t u p . couaht assurances that they would 
agreed to serve as such, they sought 

4 a fnr their services. Certain, but not all, o 
be compensated for their 

, 4 . T ,i h ,.4.p funds toward the expense^ 

the creditors agreed to contribute fund. 

of the OCC in proportion to their claims. 
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11. There was no agreement among the creditors „o 
seek reimbursement for such contributions from the funds of the 
debtor, or order of the Court providing for such reimbursement. 

12. On January 28, 1964, the members of the unofficxa 
creditors' committee were elected the OCC. 

13. They retained their own firms as counsel and 

divided the work among themselves. They airo retainer 

loiioitirv' '^ushbv, Palmer & Wood whose client, 
firm of Dewey, Ballantine, .,u.m.y, 

Bunge corporation, was the cesond largest creditor and was 
represented at the meetings of the OCC by one of its officers 
who served as secretary of the CCC. 

3 e r v i c cs Perf or mod by iCC _LlST^5l— 

i4. The services performed by members of the OCC 

consisted, for the most part, of services normally perfo.-.rou 

by members of creditors' committees. They are set fortn in 
brief in the affidavit cf David Hartfield, Jr. submitted in 
support of the petition. 


The Petition 

15. The petition of the OCC seeks reimbursement for 
the creditors of the amounts they have contributed to pay the 
fees of members of the OCC. The petition asks for an order 
granting "to petitioners an allowance on account for services 
rendered by them herein". 
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16. The petition does not indicate that reimbursement 
Is sought for fees, if any, of persons other than members of 

the OCC. The petition does not set forth in detail what 
services were performed, who performed them, the hours worked 

and the rates charged. 

Scarburgh's Position 

17. Scarburgh is the largest creditor of Limited. 

It opposes the request of the majority of the members of the 
OCC on the grounds that there is no basis in law for payment 
of the fees of the members of the OCC out of the funds of the 


debtor. Alternatively, Scarburgh asserts that the petition lac 
essential information concerning the services performed and is 
therefore totally deficient. 

OCC Members Canno t jc Cc-riuensutcd 

18. The law is clear that members of creditors' 

committees are not entitled to be paid for their services. 

Lane v. Haytian Corporation of America , 1?7 F.?d 21v (me Cir. 
19kl), cert, denied , 212 U.S. 5C8; Nassborr, v. Rockwell Raking 
Corporation , 172 F.2d 554 (2nd Cir. 3 9^9); Injs^ Nationa J L 
vi fintl kwear Fashions, Inc. , Bkcy. Op. to. 20 90, 

CCH Bankruptcy Reporter, Transfer Binder *t>8,064 (D.C.L.Y. 
19134 ); 8 Col 1 ior <~n Bankruptcy , * i 5»35[9j. 
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19. In Lane , the official creditors’ committee 
petitioned for an allowance for the services of Lane as 
secretary and Williams as attorney for the committee, 01 which 
they were also members. The court held that the allowable 
expenses of the official creditors' committee, 

’’certainly cannot include any form 
of compensation to Committee members 
themselves, whether as agents or 
solicitors of agents or otherwise. 

Further, no allowance should be made 
to any agents so far as they either 
perform tasks within the compass of 
the Committee's own duty or act^for 
the debtor, as in the active soxicita-^ 
tion of assents to the proffered plan. 

117 F.2d at 221 

As the decisions in hassberg and Plastikwear indicate the rule 
in Lane is still the law today. 

20. The CCC cites no authority either in statute or 
case law which would permit them to receive an allowance for 
their services as committee members or as attorneys for the 
committee. To allow such compensation would be a preference 
and would force the creditors not represented on the OCC to 
pay for the education of the attorneys which represent the 
largest creditors in addition to the education of their own. 

21. To deny the petition would work no hardship upon 
the OCC members. They have been paid except for a small amount. 
Furthermore, while they indicated before being elected that they 
would not serve without compensation, they allege no agreement. 
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ttv,t their fees and expenses would 

and indeed there was none, 
be recovered from the debtor. 

The reti tlon is seeks 

^^wtion states on page 3 that toe a 

. , r services rendered by...[ the 

"an allowance on accou > 

petitioners) herein and their out-of-pocket dlstursenents..." 

If the petition is viewed by the Court as seeking, in part, an 
allowance for certain services performed by employees of the 
law firms of the OCC members and of Dewey, Ballantine, Bushby, 
palmer tr. Wood, the petition ' deficient. 

23. Bankruptcy Pule 16(g) of the General Bankruptcy 
pules of this court requires than any "application for attorney's 
fees hereunder shall state the hours spent ty an attorney or 
attorneys for which compensation is souaht.” 

24. On March 13, 1774, the Second Circuit in City 

of Detroit v. r.rinnell Corpora tion, -F.2d-pocket No. 

73-1211, (2nd Cir. 1974), (portion of opinion about fees reported 
in N.Y.L.J., Karen 19, 1974, p. 9 Col. 1-5) act .ortn a 

comprehensive guide to be followed in determining allowances 
for attorneys fees. The Court set forth three facts that shoulo 
be considered in determining the propriety of an award: 


1. The time spent on the matter. 



..u. ■ 

>' \t f • 


2 The way in which that time was 

spent, (discovery, oral argument, 
negotiation, etc.) and by whom 
(senior partners, junior partners 
or associates). 

* The effect of other factors such 
as the risk of litigation and tne 
probability of success. 

25. None of those factors are set forth in detail in 
the moving papers. Only a sugary of each proceeding in which 
the OCC participated is set forth. The petitioners have failed 
to identify the attorneys who performed the work, the hours 
spent, rates charged, the nature of the work performed and 
the risks involved. 

WHEREFORE, claimant Scarburgh Company, Inc., 
respectfully requests that the petition for reimbursement of 
the fees of the members and secretary of the OCC from the 
funds of American Express warehousing. Ltd. shouWoe den^d. 



,Icharcr"ro~ Ricci or 


Sworn to before me this 
25th day of March, 197^ 


^Notary" Public 

jbtlN K. V/H'LAN 
Notary Publ.c. ftJ C cr New York 
Ke. 

CuoSficci .r. Coun'y 

_ . *• , 1 - k •/ Yo»k- County 

Ctr1.. ca.c 1 n nn , 97i 

Corn.P'i>iOrt ** k0fcl ' 


1 
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UNITED STATES. DISTRICT COURT 
SOUTHERN DISTRICT CF NEW YORK 


-- 


In the Matter 


AMERICAN EXPRESS WAREHOUSING, LTu., 

Debtor. 


: In Proceedings for 

an Arrangement 

: No. 63-B-1021 


MEMORANDUM OF 
SCAREURGK COMPANY, INC. 

IN OPPOSITION TO * HE 
PETITION OF THE MUMPERS 
AND SECRETARY CF THE 
OFFICIAL CREDITORS 
COMMITTEE FOR AN ALLOWANCE 
FOR THEIR FEES HEREIN 


4 


o 
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THE NATURE OF THE PETITION 

The petitic. . of the Official Creditors Committee 
("OCC") of the debtor herein, American Express Warehousing, 

Ltd., ("Limited"), seeks to obtain an allowance for the fees 
of its members and secretary in this proceeding. 

As the affidavit of David Kartfield, Jr., Esq.* makes 
clear, the members and secretary of the OCC are the attorneys 
for several of the largest creditors of Limited. While they 
have served as members of the OCC as representatives of all 
of the creditors of Limited, they have also represented their in¬ 
dividual clients’ interests in this proceeding. They have all 
been paid for their services as members of the OCC, except 
for approximately $40,000 in fees and the $50,000 sought by 
the secretary, out of funds contributed by some of the creditors 
At the request of a majority, but nut all, of the members of tar 
OCC, they now seek reimbursement for their clients and the other 
contributing creditors out of the funds of the debtor. The 
petition requests an allowance for the amounts paid to the 
members of the OCC, their unpaid fees and the $50,000 requested 

by the secretary. 


*Sworn to March 7, 1074, hereinafter referred to as "H 
followed by the paragraph cf the affidavit. 


-1- 






Scarburnh Cone any, -nc. ("Scarburgh").the largest 
creditor (by over ten million dollars in actual losses), 
opposes the request of the majority of the members of the 
OCC cn the grounds chat there is no basis in law for 
payir.cnt of the fees of the members of the CCC out of the 
funds of the debtor. Alternatively, Scarburgh asserts 
that the petition lacks essential information concerning 
the services performed and is therefore totally deficient, 


-2- 
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Background 

Limited, a wholly owned subsidiary of American 
Express company ("Amexc-c-. was engaged in warehousing 
oils and animal fats. It operated a tank farm in 
Bayonne, hew Jersey comprised of tanks leased to it by 
Allied crude Vegetable Oil Refining Corporation ("Allied ). 

i i r-pf ininq plant, connected to Limited s 
Allied operated a retinxng i 

tank farm. 

Limited issued receipts to suppliers of commodities 
stored in its tanks and to dealers, brokers, and financial 
institutions as security for loans made to Allied or for 
its account. Scarburgh was one such broker. It loaned 
a total of over $25,000,000 to Allied. Many of such 
loans were secured by receipts issued by Limited. 

On November 19, 1963 Allied filed a petition in 
bankruptcy in the United States strict Court for the 
District of New Jersey and was shortly thereafter -indicate 


— .1 


V A 


a bankrupt. The investigation which followed disclosed 
that much of the oil covered by Limited's receipts had 
been removed from its tanks and a large number of receipts 

were forgeries. 

Fo rmation of the OCC 

Thereafter, Limited filed for reorganization under 
Chapter XI of the Bankruptcy Act in the United States Dis¬ 
trict Court for the Southern District of New York. Its 
creditors formed an unofficial creditors committee. Normally, 
such committees are formed of officers or representatives 
of the largest creditors. However, in this instance, 
attorneys from the law firms which represented the largest 
creditors were elected. The one exception was Bunge Corpora¬ 
tion, the second largest creditor. While it was not repre¬ 
sented by a member of the committee as such, one of its 
officers and later its general counsel served as secretary 
of the committee. The composition of the commattee was as 

follows: 


/ 

1 
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LAW FIRM 
White & Case 


CLIENTS 

Continental Illinois 
National Eank and 
Trust Company cf Chicago 


COMMITTEE MEMBER 

David Hartfield, Jr. 
(Chairman) 

Thomas Daly 
Lloyd K. Garrison 

Roy C. Haberkern, Jr. 
Donald Marks 

William Curtis Pierce 

Secreta ry 

Hamilton G. Kenner 
Murray H. Warschauer 
(General Counsel, 
Bunge Corporation) 


Lord, Day & Lord 

Paul, Weiss, 
Rifkind, Wharton 
£, Garrison 

Milbank, Tweed, 
Hadley £. McCloy 

Baer & Marks 

Sullivan 6 
Cromwell 


Dewey, Ball an tine, 
Bushby, Palmer S. 
Wood 


Scarburgh Co. 

John E. Staren Co. 

Continental Grain 

Company_ 

Keyser Ullman, Limited 

Chase Manhattan Bank 

j. R. Williston 5. 
Beame, Inc. 

Marine Midland Grace 
Trust Company of 
New York 

j. Henry Schroder 
Banking Corporation 
Humko Products 
Ralph N. Peters 


Bunge Corporation 


- 5 - 
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Before the members of the creditors' committee agreed 
to serve as such, they sought assurances that they would be 
compensated for their services IK. 19). A "substantial 
number" of the credicors agreed to contribute funds toward 
the expenses of the OCC in proportion tc their claims, (H,24). 

Not all of them agreed tc do so, however. Furthermore, 
there was no agreement among the creditors to seek reimburse¬ 
ment for such contributions from the funds of the debtor, or 
order of the Court providing lor such reimbursement. 

On Janaury 28, 1964 the members of the unofficial 
creditors' committee were elected as the OCC. As such, tney 
decided to retain their own firms as counsel and divide the 
work among themselves. They also decided tc retain the 
services of Dev/ey, Ballantine, Bushby, Palmer & V.’cod whose 
client Bunge Corporation, was the second largest creditor and 
was represented at the meetings of the OtC by one of its 
officers and later its General Counsel who served as Secretary 

of the OCC. 

Ser vices Performed by OCC Members 

As described in the Hartfield affidavit, the services 
performed by members of the OCC consisted, for the most part, 
of services normally pei:to r med by members of creditois committee.?. 


\ 


- 6 - 
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They conducted a factual investigation (H,27,28,30); 
prepared a report for the creditors, (II,31); participated 
in proceedings in other states (11,37,38,64); negotiated with 
the Allied trustee (H,66); negotiated with the trustee in 
bankruptcy of Ira Haupt & Company (H,71,73); litigated a 
motion by Li mited to strike the claims of the receipt 
holders (H,78,79); analyzed, reported on and participated 
in negotiations settling the claims of Limited against its 
insurers (H,84,88); negotiated a settlement of the claim of 
Proctor £ Gamble (H,95); negotiated a settlement with certain 
"reclamation creditors" (H,9S); and assisted in the litigation 
concerning the claim of Bayonne Industries, Inc. for the use 
of certain tanks leased to Allied (11,108). Finally, the OCC 
carried on exclusive negotiations with counsel for Amexco 
(H,32,43) and negotiated with groups of creditors (H,44,59), 
resulting in the Agreement Among Creditors and the Final 


Amexco Proposal. 

The Petition 

The petition of the CCC seeks reimbursement for the 
creditors of the amounts they have contributed to pay the 
fees of members of the OCC. That the petitioners seek 
reimbursement for their personal fees is obvious from the 
petition and the llartfield affidavit. The petition asks 
for an order granting "to petitioners an allowance on 
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account for cervices rendered by them herein. 

Hartfield affidavit states (H, 2): 

"[Wjhen the OCC came into being the then 
projected time consuming and long effort 
necessary to resolution of the multi¬ 
faceted problems impelled some interim 
method of providing compensation for the 
OCC members. Accordingly various of the 
creditors agreed to and have advanced funds 
for the compensation of the OCC members." 

Mr. Hartfi e ld later reiterates the concern of the OCC 

members about payment of their fees (H, 19): 

"...I outlined the grave prospects facing 
the creditor group and suggested no them that 
I and others would act as their committee if 
appointed by the Court and if we could be assured 
of being paid for our services as Committee...." 

Finally, he states (II, 24) : 

"In order to finance the work of the OCC it 
was decided that each of the firms of the 
members of the CCC should periodically bill 
the OCC for the services of the members of 
the OCC and the staffs of the respective firms 
rendered to the CCC as distinguished from ser¬ 
vices rendered to clients of members of the CCC." 

The petition does not allege, and such is not the 
case, that the creditors agreed that the fees of the OCC 
would be recovered from the funds of the debtor. 

Finally, the petition does not indicate that reimburse¬ 
ment is sought for fees, if any, of persons other than mem¬ 
bers of the OCC. Of course, if such fees were sought, the 
petition would have set forth what services were performed, 
who performed them, the hours worked, and the rates charged. 
Those facts are r.ot set forth. 
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ARGUMENT 
POINT I 


MEMBERS OF A CREDITORS' COMMITTEE ARE NOT 
ENTITLED TO COMPENSATION FROM THE DEBTOR 


The application of the OCC seeks reimbursement 
to certain creditors for the funds they advanced to pay 
the fees of the members of the committee. The law is 
clear that they are not entitled to such reimbursement. 

Lane v. Hay tinn Corporation of America , 117 F.2d 21G (2nd 
Cir. 1941), cert, denied , 212 U.S. 508; ln_re Realty Associ¬ 
at es Securities Corp. , 09 F.2d 41 (2nd Cir. 1934), cert. 
denied , 292 U.S. 628; In re Sie gel, 252 F. 157 (S.D.N.Y. 
1918), reversed on other grounds 256 F. 226 (2nd Cir. 1919); 


Nassberg v. Rockwell Baking Cor poration , 172 F.2d 554 (2nd 

Cir. 1949) ; In re National Plastikwear Fashions, _Inc. , Bi^cy. 

89251, Op. No. 20990, CCH Bankruptcy Reporter Transfer Binder 
M58,064 (D.C.N.Y. 1954). This rule is succinctly stated in 

Collier (8 Collier on B an kruptcy , 115.3515], pp. 737, 738): 


"Compensation in any form cannot 
be allowed to committee members them¬ 
selves, whether as committee members, 
or as agents for the committee, or as 
solicitors for a committee agent or 
otherwise. But an allowance of com¬ 
pensation for services to attorneys, 
accountants, and other agents of the 
official committee, assuming t he y are 
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no t members of the committee , has been 
recognized as proper." (Lmphasis 

supplied) 

The leading case is a Second Circuit decision, 

Lane v. Haytian Corporation of America, 117 F.2d 216 (2nd 
Cir. 1941), cert , denied , 212 U.S. 508. There, the oeb^ors 
promised the creditors that if the plan of arrangement v;ere 
confirmed they would pay the compensation and expenses and 
disbursements of ”... the Creditors' Committee duly ap¬ 
pointed by the Court,...whose expenses shall include the 
fees and disbursements of their respective attorneys and 
counsel,...” 117 F.2d at 217. Mter confirmation of the 
plan, the official creditors’ committee petitioned for 
an allowance for the services of Lane as secretary and 
Williams as attorney for the officiitl creditois committee , 
of which they were also members. The court held that the 
allowable expenses of the official creditors’ committee, 


"certainly cannot include any 
form of compensation to Commit¬ 
tee members themselves, whether 
as agents or solicitors of agents 
or otherwise. Further, no allow¬ 
ance should be made to any agents 
so far as they either perform 
tasks within the compass of the 
Committee's own duty or act for 
the debtor, as in the active 
solicitation of assents to the 
proffered plan.” 117 F.2d at 
221 


/ 
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The court in Lane reasoned that such an agree- ^ 
ment amounted to an illegal preference of the type pro¬ 
hibited in the composition proceedings which preceded the 
enactment of Chapter XI bankruptcy statutes. 

The rule in Lane is based upon previous decisions 


in the Second Circuit and Southern District.— In re -Real ty. _ 
Associates Securities Corp ., supra, involved an appeal from 
an order denying confirmation of a composition agreement 
which provided for compensation of three creditors committees 
and their counsel out of funds of the debtor. The Second 
Circuit in affirming the denial referred to In re Siegel . 


su pra , and stated: 

"[Nlothing said there justifies allo\.- 
.. ances such as are made here to commit¬ 
tees and their counsel. To permit 
these allowances to be paid out of the 
composition fund or by the bankrupt 
would improperly favor some creditors 
and pro tanto defeat the act s and 
the court's purpose of equality. 

In re S iegel, sup^a, involved considerations analogous 
to those present in this proceeding. In an opinion by 
Learned Hanc the Court stated (252 F. at 198): 


..."Courts have 
secure equality 
creditors... In 
motive is much 


been extremely zealous to 
of distribution among 
compositions! however, the 
stronger, since the bankrupt 
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commonly procures the consideration divided, 
at least in part, from sources outside the 
estate. Obviously the measure of the dividend 
he offers will in part be determined by the 
'cost or the proceedings' in the language 
of section 12b. If the court permits him to 
include in that amount the several expenses 
of creditors, it diminishes pro tanto the 
available residue for dividends. Hence there 
is a stronger reason to apply the rule strictly 
in composi t i o ns t han upon -disc h arges, whe re 
the funds which will actually be distributed^ 
are already in the custody of the court and 
cannot be affected." 

While this case was later reversed on other grounds, the 
reasoning quoted is still valid and has been cited wit., 
approval in many cases since then including In re Realty^ 
Associates Securities Corp ., supra , 69 F.2d at 44, and 
Lane v. H a ytian Corporation of America , supra , 117 F.2d at 


The decisions reached since Lane have follower the 
rule set forth in that case. In Nassberg v. Rock we 11 Bak ina. 
Corporation , 172 F. 2d 654,555 (2d Cir. 1949) the court 

stated in pertinent part: 

"Nassberg was a member of the creditors' 

committee_As such,ha is precluded from 

receiving compensation for his services 
under the ruling in our recent decision 
in Lane v. Haytian Corporation of America , 

2 Cir., 117'F.2d 216." 

A later case, decided in this Court, In re National 
Plastikwaar Fashions, Inc., Bkcy. 89251, Op. No. 20990 (S.D.N.Y. 
1954) (summary reported in 1964 CCH Bankruptcy Reporter 
Transfer Binder M58.C64), is practically identical to 
the situation presented here. Two attorneys ele d them- 
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selves to the creditors' committee. They then appointed 
themselves the attorneys for it. when they petitioned 
for an allowance based on their services as attorneys, 
the referee denied their request. Upon review. Judge 
Sugarman affirmed the referee's opinion. Citing Lane and 
Nassberq and 8 Collier on Bankruptcy, 14th Ed., 565, he stated. 

"Mr. Lewis and Mr. Friedman, having 
been menbers of the official creditors 
committee when their cervices were rendered 
are not entitled to payment of any compensa¬ 
tion for such services. . _ . 

Unless and until our Circuit Court 
excludes attorneys from the broad prohibition 
announced by it in the cited cases, referee, 
and district courts are constraint to app j 
it literally." 

It has long been a policy of courts construing 
bankruptcy statutes to deny allowances unless the statute 
specifically provided for it. In re Realty Associates 
Securities Corp ., 69 F.2d 41, cert, denied., 292 U.S. 628 
(2nd Cir. 1934); Shongut v. Golden , 270 F.2d 238 (2nd Cir. 
1959), ceit. denied , 262 U.S. 918; In re Boros.j_Reis£ 

Ryj- Weave Mills, Inc ., 170 F. Supp. 937 (D.C.N.J. 1959) 
(specifically in relation to creditors* attorneys* fees.) 

At the time the OCC was formed, the applicable statute, 
11 U.S.C.A. S737, made no mention of compensation to members 
cf creditors' committees for their services. That statute 
remained in effect during the period when all but an 
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insignificant amount of the services for which reimbursement 
is sought were performed. Accordingly, that statute applies 
to the application of the OCC. ln_reJHi S c i e 2 bcth S , 430 F.2d 
155 (7th Cir. 1970). 

- While tha t statute reflects two amendments to the 

statute in effect when Lane was decided, neither had any 
effect upon the rule laid down in Lane that the allowable 
expenses of the official creditors' committee cannot include 
compensation to committee members for their services as such 
or as attorneys for or secretary of the committee. 

The first amendment to 5737 was enacted in 1952. This 
amendment changed the statute to allow an unofficial creditors' 
committee to recover certain expenses in specific 
did not provide for compensation to members of an official 
creditors' committee. In_re_^t i c.^J^^ilh 2 c^Fasions i _Inc. , 
su£ra. The second amendment, in 1953, simply replaced a few 
words which had been inadvertently left out in 1952. house 
Report NO. 183, March 6, 1957. (See discussion in U^S.-Ccde 
ronorcssional and Administ rative Nows, 1956, p.3834). 

The statute was again amended in 1967. However, that 
amendment also did not a)ter the rule in Lane and is applicable 
only to services performed after is effective date. See .‘so, 


- 14 - 


l) 893 


"Creditors Ccnnittees and Their Responsibilities", by 
Chauncey H. Levy, 74 Co raereial Law Jour nal. 355, 360, 

December, 1969. 

Accordingly, the rule set forth in Lane and followed 
in nassberg and tetibS Is the law today and should be 

applied to the petition. 

In effect, the CCC is attempting to circumvent 

an established rule in bankruptcy proceedings against 
illegal preferences. Certainly officers of creditors who 
served on a creditors committee could not recover their 
expenses. Lane. Hassberc,. and Plastikwear all indicate that 
the sane rule applies when, as here, attorneys are elected 

to tnw committee. 

indeed, the OCC cites no authority either in statute 
or case law which would permit them to receive an allowance 
lor their services as committee members or as attorneys for 
the committee. There is none. It would be inequitable 
for the creditors not represented on the OCC to pay for the 
education of the attorneys which represent the largest 
creditors and pay the fees of their own attorneys besides. 

Finally, while the OCC members indicated before being 
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elected that they would not serve without compensation 
(H,19) they allege no agreement,, and indeed there was 
none, that their fees and expenses would be recovered 


from the debtor. 
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POINT II 

THE PETITION DOES NOT CONTAIN 
FACTS UPON WHICH AN ALLOWANCE 
MAY EE DASED ___ 

The petit on states on page 3 that it seeks 
"an allowance on account for services rendered by... 

(the petitioners] herein and their out-of-pocket 
disbursements..." 

As has been shown under Point I# compensation 
for services of members of the OCC would be improper 
under the Lane rule. However, if this petition is viewed 
by the Court as seeking, in part, an allowance for certain 
services performed by employees of the lav: firms of the 
OCC members and of Dewey, Ballantine, Bushby, Palmer & 

Wood, the petition is ocficient. 

Bankruptcy Rule 16(g) of the General Bankruptcy 
Rules of this Court requires that any "application for 
attorney's fees hereunder shall state the hours spent by 
an attorney or attorneys for which ccmpensation is sought." 

The basis of the OCC request is a very vague and 
general description of the services performed and the fact 
that creditors have paid the OCC $007,980.84 to date. There 
is no detailed listing of hours spent, by whom, at what rate 
of compensation, or on what matter. Without such a list, it 
is impossible to adequately value the services received, 
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determine the propriety of charges, or determine if work 
was duplicated. Such facts arc required to be set forth. In 
re Hudson & Manha ttan Rallr caa Company , 339 F.2d 114 (2nd Cir 
1964). In that case Judge Lumbard stated (339 F.2d at 115): 

"Ke wish to emphasize that any attorney 
who hopes to obtain an allowance from the 
court should keep accurate and current records 
of work done and time spent. Lawyers are well 
aware that, especially where services of the 
nature here involved are spread over a period 
of time and ultimate payment is virtually 
assured, they are valued principally on the basis 
of the time required. 1 ' 


The disclosure of such information is clearly required 
in petitions for allowances in bankruptcy. In In_r e Wal - j ? eld_Co., 
345 F. 2d 676 (2nd Cir. 1965) the Second Circuit refused to 
increase an allowance of $10.00 per hour for the trustee's 
attorneys in a Chapter XI proceeding. The court, citing 
Hudson, stated that as the record did not contain the details 
necessary to value the claimed expenditure of time, it would 


affirm the lover court order. 

Again in In re Im perial "4GQ' 1 national, Inc . , 4 32 F.^.d 
232 (3rd Cir. 1970) the Third Circuit in lowering an interim 
fee allowance to a reorganization trustee's attorney (432 


F.2d at 239) stated: 

"While minute detail should not be 
required in an interim application, there 
is nothing in the record from which a court 
could estimate hew niuen work was productive 
or necessary, how much work required trcac- 
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ment bv exoerienced attorneys, or to v;hat 
pyton t the services rendered were duplicative. 

also be possible that tine not legally 

compensable, such as that spent l" 
fr.r nr in defending interim fee awards or 
travelling 0 to the Offices of the debtor was 
included in the accounting. (footnotes 
omitted) 

rn vlchh r Knapo, Inc ., 363 F. Supp. 423, 426 
(S.D.N.Y. 1973) held that "no compensation is awarded 
for services which were unnecessary or wasteful, 
court stated that such a determination cannot be made 
without "accurate and current time records." 

Recently, on March 13, 197.1, the Second Circuit 
reaffirmed its requirement that a fee allowance must be 
based upon accurate time records. Ci ty q f__D c.roit — 

c-.h i Corporation ,_F.2d____(DocKet Ko. 73-1211, 

2nd Cir. 1974 , portion of opinion about fees reported in 
H.Y.L.J., March 19, 1974, p.5. Col. 1-5.) In no doing, 
the court set forth a very comprehensive guide to be 
followed in determining fee allowances. While the Grinnell 
decision involved an allowance for fees of plaintiff's 
counsel in an antitrust settlement, the guidelines are still 
applicable to a large extent in the case at hand. The Court 

stated: 
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"The starting point of every fee 
award, once it is recognized that the 
court's role in equity is to provide 
just compensation for the attorney, mus 
be a calculation of the attorney's 
services in terms of the time he has 
expanded [sic] on the case. 

* * * 

"Once the district court ascertains 
the number of hours that the attorney 
and his firm spent on the case, it must 
attempt to value that time. 

Valuation obviously requires some 
fairly definite information as to the 
v/ay in which that time was spent, 

(discovery, oral argument, negotiation, 
etc.) and by whom (senior partners, 
junior partners or associates)." 

Court held that the difficulty of the 
particular work will affect the rare at which it is 
compensated: 

"Petitioner, likewise, provides no break¬ 
down of any of the time claimed into the 
various facets of the case. It is conceivable 
that large amounts of time could h ve been 
spent on comparatively routine matters or m 
ministerial duties." 

The Hartfield affidavit glosses over this require¬ 
ment (H,109): 


"While the foregoing recitals are but 
a broad outline of the scope of the issues, 
the number of creditors and amounts involved, 
the overall enormity of the problems and 
the efforts of the members of the OCC, those 
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factors are well known to the Court 

v/hich oversaw the proceedings ro 

this nov? ten year period neccssa y 
to resolution. 

such a statement is totally inadequate. It 
affords objectors no basis upon which to determine if 
the fee application is justified, As the Second Circuit 

stated in Grinnell : 

■‘it is important that the counts 
should avl!d awarding 'windfall fees' and 
that they should likewise avoid every 
appearance of having done so.^ ^ 
award ™st be nade wr-t - -- but to 

objections to a petitioner's tee claim. 

Sec also Tn re Ira Haupt t ..Co.. ^Gi l'.2d Hi, 168 ' Und 
Cir. 1966), where Judge Friendly stated: "The conduct 
of bankruptcy proceedings not only should be right but 

must seem right. 

After completion of the first two steps, the court 
in Grinnell held that the effect of other "loss objective 
factors" such as the "risk of litigation" and "probability 
of success" should be considered. Hone of those factors 
are described in detail in the moving papers. Only the 
bare facts of each proceeding are set forth. 
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i. 


If the petitioners are seeking reimbursement for 
work performed by attorneys other than member- of the OCC, 
the petition does not make that fact clear. Certainly, 
nearly all the fees charged were for the work of the 
members of the OCC. As shown in Point I,reimbursement 
cannot be made from the funds of the debtor for that work. 

To the extent reimbursement is sought for the work of ether 
attorneys, the failure of petitioners to identify those 
attorneys, and set forth the hours spent, rates charged and 
the nature of the work performed makes it literally impossible 
to evaluate any fees charged. 


7 
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CONCLUSION 


Based upon the foregoing reasons and authorities, 

the petition for reimbursement of the fees of the members 

and secretary of the OCC from the funds of the American 

Express warehousing, Ltd. should be denied. 

Respectfully submitted, 

DUNNINGTON, BARTHOLOW £. MILLER 
Attorneys for Claimant 
Scarburgh Company# Inc. 

161 East 42nd Street 
New York, K. Y. 1°°^ 


Charles L. Stewart 
Richard E. Ereder 
Higdon II. Eoykin 

Of Counsel 
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UNITED STATES DISTRICT COURT 
} SOUTHERN DISTRICT’ OF NEW YORK 

r __________ 

i; 

li In the Matter 

of 

»; 
f i 

i AMERICAN EXPRESS WAREHOUSING, LTD. 


Debtor. 


Sylvester Ryan 
U.S.D.J. 

IN PROOFED I NFS FOP. 
AH ARRANGE '_ 

Index No. G3-B-10<i 

SUPPLEMENTAL 
AFFIDAVIT_ 


t‘ - ---- 

[' 

I; STATE OF NEW YORK ) 

: ss. 

\ COUNTY OF NEW YORK ) 

i 


x 


DAVID HAPTF3 ELD, JR. being duly svorn, cays: 

1 I am a member of the Bar of this Court and the 

I* 

IjChairman of the Official Credito - r Cotroittce ( OCC ) of the 
|debtor, American Express Warehousing Company, V:n. This , 
|!affidavit is submitted in rvppl.orsc-nc to ny affidavit sworn 
I't» March 7, 1974 filed herein on March 8, 1574. 

2. The purpose of this affidavit is to set forth 
f the time in hours which were expendeo by the- partners a^d 

[associates of the several firms involved in rendering legal 

\ ; 

iservices for the OCC. 

jrj i 

j! 3. As to V^hite & Case, of which I am a member, I 

I 

!cauced a review of the diary entries wnich a* v kept in the 

•'regular course to record the time rnd an abbreviated statemer. 

! 

'i 

of the nature of tne service. I determined that 1,984.4 hour 
of partners' time and 1,330.5 hours of associates' time were 
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1fC -! .-ervicMF, for the OCC. During the course of 

Idovotcu 1.0 1 


'those services o<= which 1 was in charge I Know of ny own 
'ir.now ledge that specific care war. taken to enter and record 


ithe services to the OCC separately ar.d apart fro* service, 


ji rendered to the individual creditor represented by white a 
I Case. Based on that knowledge and the diary revicv I 
j represent to the Court that those hears were expended on 
; OCC matters exclusively. 

4 . as Chairman of the OCC I have requested of the 


several members and Messrs. Dewey, B.U^tino. Bushby, Palme 


1 & wood a statement of the hours devoted exclusively to OCC 

• _ - • J _ 


{ matters. I have prepared the following schedule based upon 

_ . _ a. .* 1. a .'O 


, . -h -have supplied. The White U Case 

jv the information v/hich tn^y - l. 


i; hours have been integrated therein in order to reflect the 


{ 


1 . 

;• aggregate total. 


d l o o a 


Hours 


LawJTinT. 

Baer & Works 

Lord, Day & Lord 

Milbank. Tweed, 
Hadley & McCloy 

Paul, Weiss, 

Rifkind, Wharto: 
& Garrison 

Sullivan & 
Cromwell 

* Whit e & Case 


I 

Jj 

t; 

i. 


Wood 

Total 


Partners 

As' .'cicres 

Tote J. 


703.5 

242.0 

945.5 

$ 57,318 

u~ * 0 

676. C 

1,485.0 

76.715 

401.75 

1,126.75 

1,528.5 

65,752 

652.5 

1,777.25 

2,429.75 

110,650 

856.0 

1,947.0 

2,803.0 

160,900 

1,984.4 

1, 330.5 

3,314.9 

109,800 

$ 

& 

440.0 

1,156.0 

1,600.0 

77,000 

5.851.15 

n.255.5 

14.106.65 

$748,635 


Sworn to before me this 

i 

1 27 day of March 1074. 

i' / 

/ 


H 


' ~ ary Public 

>VOTTA S'*Wel 
Notcry rj K 5*»i # f V?* lorl 

ts. 

Cs.r.1; I m 9 ’■ •*. r— 

' • * 4 •> 

Ccf.f.ii .i'n It *..-*•* ( «il* 


Respectfu1ly Submittcd 
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UNITED STATES DISTRICT COURT: 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 


AMERICAN EXPRESS WAREHOUSING, LTD., 


Debtor. 


No. 63-Q-1021 

IN PROCEEDINGS 
FOR AN ARRANGE¬ 
MENT_ 




MEMORANDUM OF THE MEMBERS AND 
SECRETARY OF THE ^ PLY 

CREDITORS COMMITTEE IN REPLY 
TO THE MEMORANDUM OF SCARBURGH 
COMPANY, INC. IN OPPOSITION TO 
THE PETITION OF THE MEMBERS 

and secretary OR the official 

CREDITORS COMMITTEE FOR AN 
ALLOWANCE FOR THEIR FEE.J 
HEREIN ___ 





tee 


• • . . o 
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FACTS 

The application of the Official Creditors Commit- 
(••OCC") of the debtor, American Express Warehousing 
Company. Ltd., for an allowance. (1) for its services and 
disbursements from the time of its organization on January 28 
1964 to date, and (2) for the services and disbursements of 
the secretary and acting secretary (the "Secretary") of the 
OCC for the same period, arises out of the so-called "Salad 
Oil Swindle" — a factual and legal background singularly 

unique in Bankruptcy annals. 

When the debtor filed its Chapter XI petition, 
creditors-held valid ar.d forged warehouse receipts for 
hundreds of millions of dollars of oil supposedly held in 
the debtor’s warehouse tanks. After the discovery of 
monumental fraud, the relatively small amount of oil that 
remained in the tanks was sold for only $6,000,000. 

At any early meeting of creditors and their 
lawyers, it was decided that in light of the extraordinary 
complex legal problems which hindered any recovery for the 
class of creditors as a whole, an extraordinary sort of 
creditors committee was required. As a result, the OCC, 
composed entirely of lawyers, was elected to harmonize the 
numerous complicated claims against the debtoi aggregatin- 
approximately $144,000,000. Because of its unique composi¬ 
tion, the OCC concluded that it would be unnecessary and 



o 


for the committee since 

vastef.1 to retain outside cour-.i 

each of the members of the OCC had at his dismal the 
staff of his law firm. Therefore (with the exception of 
the retention of Messrs. Dewey. Ballantine. Eushby, Palmer 
. wood, the me,, ers of their staffs were orbited into 
investigating teams to dig out the facts and study and 
resolve the various legal problems which were presented as 

a result of this work. 

Creditors meetings were held to discuss the legal 
problems which were to be dealt with by the OCC and to 
inform the creditors as a group of various developments. 

The members of the OCC. in turn, agreed to and did distinguis 

between legal charges properly chargeable to the OCC and the 

.. _._ T n order to finance the 
legal charges to their own clients. 

work of the OCC it was decided that each of the firms of the 
members of the OCC should periodically bill the OCC for th 

, nrv* Viu their respective staffs* T e 
legal services to the OCC by their r p 

. j *«; a aroup to contribute to the 
creditors were requested as a group t 

ooc pro rata in relation to the face amount of receipts, 
forged or not forged, in order to defray the large legal 
expenses of the committee. While a substantial number of 
creditors agreed to contribute on this basis, a few 
creditors did not do so. Scarburgh Inc. contributed . 

the nominal amount of approximately .51000. = ~ ‘ 


3 


*. The extensivc<Jknd i^Sordinary legal services cf 
the OCC, whi.h are outlined in the Affidavit of David 
Hartfield, Jr., Esq., sworn to March 7, 1974 (the "Hartfiald 
Affidavit"), transformed a right-*,* .eaturing the fraudulent 
disappearance of oil for vaich huncrec.s of millions of 


dollars in valid and 


*, £>' >u 


o-> receipts were in 


circulation into a terras .• v.ricate settlements providing 
for their payment by the Ame/itan Express Company of 
approximately $60,200,000. (Sec, generally, Hartfield 
Affidavit 5526-103; see also the supplemental Affidavits of 
Hamilton G. Kenner, Esq. and Murray H. Warschauer, Esq., 
which set out in detail the services of the Secretary). 

This transformation, described by Judge Markowitz as the 
product of legal wizardry" ( Heimann v. Amer. Fxpress Co ^, 

53 M.2d 749, 767,279 N.Y.S.2d 867, 835 (Sp. Ct. N.Y. Co. 1967) 
benefited the creditors as a group. The application for 
allowances, therefore, is designed to recover the aggregate 
amount charged to the OCC for legal services and disburse¬ 
ments (except for those of the Secretary who is not a mei^r 
of the committee) i r order that the contributing creditors 
may be reimbursed for the amounts so contributed. 


ARGUMENT 
Point I 

THE OVERRIDING E0U1JAuLE PRINCIPLES WHICH ARE 
APPOSITE TO THE SPECIAL FACTS SURROUNDING THIS 
APPLICATION REQUIRE THAT THE CREDITORS AS A 
GROUP EQUALLY SHARE THE COST OF THE LEGAL 
SERVICES WHICH WERE RENDERED FOR THE BENEFIT 
OF ALL CREDITORS AS A GROUP._ . - - 
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Section 339 (2>Jof XI (11 U.S.C. §739(2) 

(1964)) expressly sanctions allowances to the creditors 
committee elected pursuant to §338 (11 U.S.C. §738 (1964)) 
for its expenses for "employing such agents, attorneys, and 
accountants as may be necessary to assist in the performance 
of its functions" (§339(1), 11 U.S.C. §739(1) (1964)), 

provided that the arrangement is confirmed and to the 
extent such expenses are deemed reasonable and necessary 
hy the court. The OCC was duly elected on January 28, 1964, 
the arrangement has been confirmed, and the expenses that 
are sought arise out of the employment of law firms. The 
activities performed by the OCC, which are well known to 
the court, fall squarely within the outline of creditors 
committee functions outlined in §339(1) of Chapter XI. 

That the expenses of the OCC were reasonable and necessary 
and were legal in nature would appear to be beyond cavil 


in light of Judge Markowitz's statement that: 

H . . the contribution of members of 

the OCC conforms to the highest tradition 
of the legal profession. It kept at bay 
proliferating lawsuits which gave promise 
of flooding the courts for many years to 
come. The averted litigation would have 
proven complicated, costly and time- 
consuming." Heimann v. Amer_. Express C o.. 

supra, 


ia Heimann v. • 

53 M. 2d at 767, 279 N.Y.S.2d at 885. 


It is argued that the unusual allowance being 
sought for the e- -nditures and services of this unique 







I 


) 


J 10 6a 

creditors' committee* are not expressly provided for by 
the Bankruptcy Act and ar* therefore not allowable. 

Lane v. Havtian Corp. , 117 F.2d 216, cert , denied^ 313 U.S. 
580 (1941). However, the La ne case dealt with an informal 
creditors committee, which is not the situation in the 
instant case. Moreove r, the harshness of the l ane, decision 
has twice been criticized and limited b y Cong r essiona l 
amendments to the Bankruptcy Act which were designed to 
mak e much more flexible the circumstances under which 
compensatio n to the cr e ditors committee would be allowed. 

(See the discussion in 8 Collier on Bankruptcy , 115.35(5] 
at 737-741 (1971). 

Similarly, the other cases cited by claimant 
Scarburgh Company, Ii ' in its Memorandum in Opposition to 
the Petition of the 'ers and Secretary of the Official 
Creditors Committee for an Allowance for Their Fees Herein 
are factually distinguishable. Both In re R ealty Associates 
Securities Corp. , 69 F.2d 41 (2d Cir.), cert , denie d, 292 
U.S. 628 (1934), and In re Siegel , 252 F. 197 (S.D.N.Y. 
1918), reversed , 256 F.2d 226 (2d Cir. 1919), arose prior 
to enactment of the Chandler Act (1939) (see, generally. 


* Neither the Secretary nor any member of Messrs. 
Dewey, Ballantine, Eushfcy, Palmer & Wood are 
members of the OCC. 
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11 U.S.C. §§1-1255 (1964)], ami on that ground alone can 
be distinguished. Conpare : In i c Casco Fashions, Inc ., 

346 F. Supp. 1252, 1256 (S.D.N.V. 1972). Furthermore, 
the cases are distinguishable in that In re Realty A s sociate s, 
Securities Corp . dealt with an in formal bondholders commit¬ 
tee, whose services were found hut to be helpful or solicited 
(69 F.2d at 42), and In re Sieg el concerned an application 
for the expenses of the attorney i Q the creditors commit¬ 
tee which expense was not recovuiable under the law as it 
then existed, but now is explicitly permitted under 
Chapter XI (See §339 (1) , 11 U.S.C, §739(1) (1964)). More¬ 

over, contrary to suggestions by claimant Scarburgh Co., 
lnCmt Tn re Siegel was reversed hy the Second Circuit (which 

reinstated the allowance) on th.j grounds that the district 

• 

court lacked subject matter jurisdiction under the law as 
it then read to deny the allowance* to the attorney to the 
creditors committee. Thus, anything that was said by the 
district court about the law as it then stood is wholly 
irrelevant to the law as it now ul,\nds and to the application 

by the OCC. 

Na ssberg v. Rockwell h.ii.i na Corporation , 172 F.2z 
554 (2d Cir. 1949), not only inu.| V cd a decision dealing 
with Chapter XI prior to the two nnbstantial amendments 
compelled by the Lane decision mentioned above, but also 
dealt with an application by an individual member of the 
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creditors committee for his own non-legal services, both of 
which circumstances render it distinguishable from the instant 
case. In re Boros & Reiss Art Weave Mills, Inc. , 170 F. 

Supp. 937 (D.N.J. (1959)), and Shangut v. Golden, 270 F.2d 
238 (2d Cir. 1959) involved an allowance sought by parties 
in aborted Chapter XI proceedings. Here we have confirmed 
proceeding. Such cases dealt with allowances that are 
specifically denied by the provisions of Chapter XI, which 
only recognizes the expenses of a creditors committee 
when the plan of arrangement has been accepted, and are 
therefore entirely distinguishable from the OCC application 
arising out of a successful arrangement. 

The claimant's reliance on In re Higginbotham 
430 F.2d 155 (7th Cir. 1970), is equally misplaced. Higgin¬ 
botham , unlike the instant case, dealt with expenses sought 
in an aborted Chapter XI proceeding. Moreover, in grant¬ 
ing the allowances sought by the secretary and attorneys 
to the creditors committee despite the literal language 
of the statute then in force, the Seventh Circuit 
demonstrated the more flexible approach currently favored 
by the courts of granting allowances which may not be 
specifically pro\ for under Chapter XI but which 

nevertheless result services clearly benefiting the 

estate of the debtor. ( See the discussion infra , of 
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346 F. Supp. 1252 (S.D.N.Y. 1972) 
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which cites the flexible Higginbotham approach to such 
allowances with approval). Finally, the Seventh Circuit 

Higginbotham in reaching its equitably appealing result, 
held that compensation of a creditors committee whose 
activities occurred prior to the 196/ Amendment to the 
Bankruptcy Act should be governed by the statute then 
in effect. (11 U.S.C. §737(2) prior to its amendment). 

There is nothing in the language of th ej^appl ic^je 

” *- ctatnte or the legislative history 

statute*, the present statute, or rn * ___ 

-TT^T^TiT ^sent law which would suggest_ that 
activiti ir^TOCC rend ered herein would not be_ 
^^Tr^Tl^tally. 1952 U S code congressio nal 

,nd Administrative j ews. 1930-1901: 1967 p.S. Co de 

Congressional and Admi nistrative News_ 2007-2010). 

In re national plastikwe ar Fashions. Inc„ Bkcy. 
89251. Op. NO. 20990 (S.D.N.V. 1954) is equally distinguish¬ 
able. Not only does the case employ a highly restrictive rea' 
ing of the 1952 Amendment to Chapter XI concerning compensable 
allowances for the creditors committee and a heavy reliance 
on the much criticized, now expiring lane decision, there 
is no sug gestion in Plastikwear that the services were highl y 
beneficTal to the est ate and to the creditors a_ s^group._ 


- ir-'ir - p n — rmr~s c <H37(2)) then provided that upon 

^ acceptance^of *t^ie * plan if ’ LrangeLnt the debtor 

shall deposit^^ money necessary to pay . . . the 

actual and necessary expenses incurred in 
connection with the proceedings and the 
arrangement by the committee of creditors 
anrl the attorneys or agents or suen ,« 

«mmi«e^ in such amount as the court may allow. 


I 
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which is not contestable here. * 

The more recent decisions discussing the 

extent to which allowances, though not specifically 
provided for in Chapter XI, will nonetheless be permitted 
reflect a much more flexible trend. Thus in In_re 

Fashions, Inc. , 346 F. Supp. 1252 (S.D.N.Y. 1972), " ^ 

Judge Lasker refused to be limited by the restrictive 
reading of Chapter XI urged by cases such as Lane and 
permitted an award to counsel for the debtor in possession 
in even an aborted Chapter XI proceeding even though 
such an award was not specifically provided for in the 
Act. To support its decision, the court stated: 

"There are good policy reasons for ^ 

permitting such an award, since th ® 
incentive of compensation will 5 er ^^_^ 1 s 
stimulate constructive efforts by debtor 
counsel to bring about an arrangement 
beneficial to all concerned. 346 F.Supp. 
at 1256. 

Similarly, in the recent case of In re Sap phire Steam ship, 
Lines, In c., 67 b. 252 (S.D.N.Y. March 15, 1974) (See also 

171 (53) N.Y.L.J. 1, col. 5, March 19, 1974) Judge Pollack 
ruled that where counsel who represented two creditors had 
undisputedly rendered services inuring to the benefit of 
all of the creditors of the Bankrupt Estate as a class 
and which contributed to the enormous enhancement of the 
Estate, they w,; 3 entitled to be compensated by that class 
on the theory that those who accept the benefits of such 
services must also assume a share of the expenses connected 
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therewith. This equitable allowance was granted despite 
the fact that the Bankruptcy Act did not specifically 

provide for such an allowance. 

A similar logic ccuunends the allowance sought 

< 

here where a minimum of $60,000,000 (actually millions 
mara)was obtained for the estate *. This is especially 
so in light of the fact that " [t]here is an overriding 
consideration that equitable principles govern the exercise 
of bankruptcy jurisdiction." Bank of Marin v. England. 

385 U.S. 99, 103 (1966); see also Sprague v. Taconic 

National Bank, 307 U.S. 161 (1939). 

As Judge Pollack stated in Sapphire Steamship 
Lines. Inc. , supra. , the equitable concept of creditors 
equally sharing the burden of costs when a benefit has 
been equally conferred upon them as a class is not at all 
alien to the field of bankruptcy. See, In re New York 
Investors. Inc. , 130 F.2d 90 (2d Cir. 1942). (L. Hand., A. Hand 

& Clark, C.J.J.). Furthermore, as stated by Judge Pollack, 
while the Court of Appeals has indicated its "strong 
reluctance to allow the assessment of any fees and costs 
in bankruptcy proceedings which are not expressly authorized 
by the Act, or that are not well established by judicial 
precedent .... And as a general rule no compensation or 

♦The Scarborough Group (i.e. Scarborough Co., Inc. 
and its banks) has received approximately $19,000,000 
thus far from the funds that resulted from the efforts 
of the OCC. 





258 F.2d 826, 828 (2d Cir. 1958) (emphasis supplied) ... the se 
principles are not without exceptions ." In the instant 
case, there is no question but that $60,000,000 is a tangible 
benefit to the estate.* Heimann .v. American Express _ Co ., 


supra , 53 M.2d at l'~ 279 N.Y.S. 2d at 885. 

In light of the composition of the OCC, it 
should also be noted that this is not a case in which 
members of the creditors committee are seeking an equitable 
adjustment by way of an allowance for compensation as 
individuals. Rather, the am ounts paid by the creditor s 
for the legal services were paid to the members’ law firms, 
not to the members themselves. 


POINT II 

THE SUPPLEMENTAL AFFIDAVIT FILED 
HEREIN SETS FORTH FACTS UPON WHICH 
THE ALLOWANCE SOUGHT HEREIN SHOULD 
BE GRANTED _____ 

A supplemental affidavit has been submitted 
breaking down the hours incurred by each of ‘"he OCC member 
law firm in connection with the legal services rendered fc 


* The to ta 1 amount requested for legal services and 
that of the Secretary is less than 1.5% of the 
minimum recovery. 



/ 
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the creditors as a group. The nature of the work 
performed by the OCC is stated in detail in the Hartfield 
Affidavit 55 26-108 and is well-known to this court. 

While a grand total of hours spent by OCC members firms 
amounts to 14.112.5 hours, the amount sought by such firms 
for the unusual services performed is modest. The court 
therefore has sufficient information with which to evaluate 
the reasonableness of the allowances sought under Bankruptcy 

Rule 16 (g). 

« 

CONCLUSION 


The application should be granted. 


Respectfully submitted, 

WHITE & CASE 
Attorneys for the OCC 
14 Wall Street 
New York, N. Y. 10005 

Tel. No. (212) 732-1040 
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|j UNITED STATES DISTRICT COURT 
! SOUTHERN DISTRICT OF NEW YORK 


In the Matter 


! ; AMERICAN EXPRESS WAREHOUSING, LTD., 
| Debtor. 


In Proceedings for 
an Arrangement 

No. 63-B-1021 

ORDER WITH NOTICE 
OF SETTLEMENT 


I S I R S: 

I * 

PLEASE TAKE NOTICE that the within proposed Order 

I i w iH be presented to Judge Sylvester J. Ryan at his chambers 
Room 2203, United States Courthouse, Foley Square, New York 
l city, on the 26th day of April 1974 at 10:00 A.M. for 

i 

|j settlement and signature. 


Dated: New York, New York 

April 18, 1974 


Yours, etc. 

WHITE & CASE 

Office and P.O. Address: 

14 Wall Street 

New York, New York 10005 


The Attorneys and Parties 
listed on Exhibit A hereto. 


M'l'iiT \ "* ) . > > ' 

Jrittod . ns T'nncc*.* >.>:iry . 


:: i. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NSW YORK 


_X 

In the Matter : 

of : 

AMERICAN EXPRESS WAREHOUSING, LTD., 

Debtor. : 


In Proceedings for 
an Arrangement 


No. 63-B-1021 
ORDER 


-X 


At Nov York, Now York, in said district on the 
day of April, 1974. 

Upon the petition of the official Creditors CO-- 
mittee of the debtor, American Express Warehousing. Ltd., 
dated March 8, 1974 for a first and final allowance for 

xegal services rendered from March 28. 1964 to date and 

through the termination of this proceeding, and for reim¬ 
bursement for out-of-pocket expenses and for an allowance 

for its secretary and acting secretary: and 

proof of due service upon all interested parties 

' of notice of said petition and cf a hearing thereon 
l this Court on March 20. 1974 having been filed: and 

\ .* A hearing upon said petition having been held cr. 

j March 28. 1974 by this Court at which the Official Credits 
} committee of the debtor, by white 7. Case (David Martficlc. 
\ ar .. of counsel) was heard in support of the application. 

;• Amertrade. Inc., a creditor, having been heard i 

} 0 pp...ition by its President. Dr. Abraham Frinstein: and 


i 


I 


i 


0 
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Tnr a creditor, having alrr 
» scarburyh Cor.'; any# •* 

i . .;t jon by Dunninnton. Tinrtholow and 

; been heard in opposition i-l 

# . i r' V Hic-dor, of Cov’.nne 1 ) ; nnd 

Miller duchai. I.. creditor, 

A . , Staley ManufarV.»u-ino C.cm**> . « 

f hav ing communicated with the Court by a letter dated 
J March 22. 1074 opposing said application and asking other 

I relief, which letter has been duly filed; and 
| It appearing that the Official Creditors Cca- 

| mittoe was duly elected at the first meeting of creditors 

| on January 28, 1064; and 

The Official Creditors Committee having en^a^e- 

, in the formulation of a plan of arrangement, negotiated 

| settlements and supervised the working of the plan by 

| virtue of which the creditors of the debtor received in 

I excess of SCO million; and 

1 The court on May 10. I960 having made an order 

'i confirming the debtor’s plan of arrangement; and 
I It appear’ no that the legal services perfumed 

by the official Creditors Committee and their law fims 
| a nd one other law firm retained by said Committee ma’trial 
contributed to the formulation, negotiation and carrying 
out of tho plan of arrangement; and 


t 


I 
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It appearing that the complex multitudinous anc 
unique legal problem attendant cn this proceeding v.,re 
recognized at inception and as a result the Official C.ec 
itors Committee was composed entirely of lawyers who coulu 
dra w upon their respective large law firms to render 

extensive legal services; and 

. -it or about the time of tr.a 

It appearing th«t at or auiu 

formation of the Committee it wan recognized by the credit: 
and specifically told to them by the Chairman of the Com¬ 
mittee that if the individuals who wore to bo chosen ... 
thc creditors were to serve it would be necessary to pro¬ 
vide an interim method of compensating the law firms el 
• the several members of the Committee for extensive projec- 

1 : legal services which were essential if thdc was ■ 

i r r lhl> creditors of the debtor; and 

| substantial recovery for the creoito 

{I . - official Creditors Committee 

|j. The members of the 0* 

f having agreed to keep and having kept separate thci 
|for the legal services and disbursements rendered to the 
I Official Creditors Committee from those rendered by then- 
I selves and their law firms to their separate clients: anc 

E . , mnr-it-v of the creditors having agreed 

r A large majority or 

Hi , . _ 1 ^ j- ^rrr* to the Committee 

j to nnd did advance funds from 

I in the total amount of 5007.930.04. of which $800,162.05 

! wa s then disbursed as follows: to law firms for legal scr- 

P- 
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| V i ces and disbursements the Official Creditors Committee 
I ($72d,004.58) , for auditing fees ($45,218.96), and for 
| other disbursements ($32,938.51); and 


•» 


It being recognized at the outset that such 


f! 


[ advance payments for such legal and accounting services er, 


. f 


| disbursements would have to be apportioned among the ccr. 

| tributing creditors on an arbitrary basis during the cc-=. 


ji of the proceeding; and 

The Committee having stated prior to its appoint¬ 


ment as an 


Official Creditors Committee that if recovery 


f were made and a plan effected it would sock to more 
: equitably distribute the burden of paying for these ser¬ 
vices and disbursements; and 
j* The petition herein seeks (1) $006,16^.0.) to 

.i 

reimburse lhose creditors who advanced the necessary funds 

f 

• for said legal and accounting services and disbursements 
n on the aforementioned arbitrary basis throughout the many 
‘ years of this proceeding, and (2) $31,711.3/ to pay for 
. certain legal services and disbursements not yet paid, ana 

!;(3) $50,000 for the services of the Secretary of the 

'I 

'Committee; and- 
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Pthe record of prior proceedings and having read and filed 


Vho amounts aggregating $007,073.42 sought having 
been found to bo fair and reasonable; and 

The Court having considered the oral arguments. 


|the petition and the affidavit and supplemental affidavit 


r 

|of David Hartfield, Jr., sworn to March 7 and March 27, 1974 


|respectively, and the joint affidavit of Hamilton G. Kenner 


land Murray H. Warschauer, sworn to December 26 and 31, 1973, 

fall in support c r said application, and the affidavit of 
IRichard E. Rieder, sworn to March 25, 1974, and the memo- 

jjlrandum of Abraham Feinstein dated March 28, 1974, and the 

fletter of A. E. Staley Manufacturing Company dated March 22. 


|). 9 74, all in opposition, together with memoranda of law 


I submitted in support of and ir opposition to the petition; 

| 

[.and ' * 


u 


Due consideration having been had and the Court 
['having found the application is proper under both the Bank¬ 
ruptcy Act and principles.of Equity, and having rendered an 


I oral decision granting tne petition, as appears from the 


•f . 

frecord, 

j: NOW, THEREFORE 

► j'P IS ORDERED, that the further relici sought in 

i 

''the aforementioned letter of A. E. Staley Manufacturing 
:Company be and the same hereby is denied; and 
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!, it IS FURTHER ORDERED, that the petition of the 

'official Creditors Committee of the debtor for a first and 
final allowance for loyal services and disbursements in the 
‘'.aggregate amount of $(507,873.4 2 be and the same hereby is 
1 granted; and 

! |, IT if, FURTHER ORDERED, that such allowance shall 


bo paid by the debtor a: 


a Priority Claim pursuant to 


iArticle III of the debtor's plan 
IT IS FURTHER ORDERED, 

i 

I 

•i Committee of the debtor shall di 

1 

amount 


of arrangement; and 
that the Official Creditors 
stribute the allov/cd 


• (a) $50,000 jointly to Messrs. Hamilton 

I . 

G. Kenner and Murray II. Warschauer on' account 
cf their services as Secretary to the Offi¬ 
cial Creditors Committee; and 

(b) $806,162.05 to reimburse the fol¬ 
lowing named creditors in proportion to 
the amounts each heretofore advanced to 
the Off iciajL Creditors Committee for legal 
and accounting services and disbursements, 
as follows; 
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f! 

i; Name - 

t{ 

S 

ft Bank of America 

'••iBank Leumi le-Israel B.M. 

i!; 

?: Bankers Trust Company 

v 

; Bell Financial Corporation 

, >i; 

l Bunge Corporation 
t Cargill* Incorporated 
S'. ^>) ie chase Manhattan Bank 

1 

Continental Grain Company 

»• 

Continental Illinois National 
Rank l* Trust Company of Chic, 

Garnac Grain Co. 

Harris Trust and Savings Bank 

• Irving Trust Company 

The Marine Midland 1 1 ust 
Company of N.Y. 


Amount 

! 

Amount of 

Advanced 

Reimburserer.- 

$’ 80,926.71 

$ 80,744.54 

5,564.82 

5,552.29 

11,651.47 

11,625.24 

39,702.53 

39,613.16 

130,108.14 

129,815.27 

10,584.28 

10,560.45 

94,632.99 

04,419.97 

39,420.83 

39,332.09 

0 205,789.07 

205,326.64 

3,519.74 

3,511.82 

2,199.06 

2,194.11 

31,440.76 

31,377.97 

13,552.66 

13,522.15 


& 
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Name 


Morgan Guaranty Trust 
Company of N.Y. 


National State Bank cf Newark 


National Dairy Products Corp¬ 
oration (Ilumko Products Div.) 


Pacific National Bank cf 
San Francisco 


M. Samuel & Co. Ltd. 
Royal Meat Products 
Scarburgh Company 


J. R- Williston & Beane, Inc. 

Total 


■ ! ' U 


Amount 

Advanced 

Amount of 
Reimburse; - 

$ 23,040.05 

$ 22,996.17 

8,804.83 

6,73:.01 

5,102.38 

5,090.89 

14,40 7.48 

14,434.91 

.9, 358.57 

9,337.50 

1,247.62 

1,244.81 

1,758.94 

1,754.93 

64,103.72 

63,959.42 

10.987.39 

10,962.66 

$807,980.84 

$806,162.05 


and. (c) $31,711.37 to the following 
named firms on account of lo 1 services 
rendered and disbursements v» arred on 
•.behalf of said Committee: 


White & Case 


Baer, Marks, Friedman & 
Berliner 


$ 24,020.00 
1,568.90 


Milbank, Tweed. Hadley & McCloy 1,869.05 


Lord, Day & Lord 


3,453.42 


ll* ■< 

n-' 




■* v ** 

* 1 


ki 


U. S. I). J. 





t. STALEY f.'AMUFACTURING COVPANY 


2200 ELDQRAGC STREET 


DECATUR. ILLINOIS 62525 TELEPnONE 21 7 / •« 20-441 1 


Hon. oylvcstar J. Pyan 
Unltad btatas Listrict Court 
' >ltad otat33 Court house 
j/ ocuare 

i'ia’.v York., Nbw York 10007 


March i. . 3'74 


l 



p vi; Mattar of Arr.aricin Cxpress 

Warahousing, Ltd. - 63-9-1021 


: i 


Dear Judge Ryan: 

I am submitting this latter in opposition to the Petition of the 
Off’cLa 5 Creditors Committee for an allowance out of the ass 3ts ot ins 

for l*}.n service nadbrod by r^a.bjn. oT^CoaolUda and 
their law firms ifld in support of in application for the appc^-Urna..: •>/ 

Court of a special counsel to represent ar.d those creditors 

upon whom tha financial bur dan of the aHowar.oeVouia Mil. 

The smaller croditorsjxrciudinq nV''coi.'.oany are placed in a 
difficult position by tha C oprfnlttaVs Petition. Ordinarily, the deo.ol¬ 
io a Chapter K proceeding tha editors* cViMitcee, or ootn. woiua 
rr.vi-'v/ claims against tha Sstata annSoaJact t* tnosa of du >lou* m l -U • 

In this orocaedid^iha LobtoXhaa, jA^:. ratawi, to pros^ct :•£ a»r3.it'np 
from making^uch objections tha allowed claims far axe.ad avail 

a hi 3 assets and tha claim is being ossortau by mamoars ot tha Otriciai 
Creditors CoSnittaa themselves v,ho cannot, of course, pass upon tna.r 
own claim with 

V hile tlia amount of tha allowance sought U largo, almost $3 " 3,033, 
tha a:fact on Individual creditors. such as oteley. with a snail share in cha 
estate is not great 3 no ugh to warrant the rat ant Ion of counsel oy uu-h _r—lu^r 
affected by tha claim. 
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March 22, 1974 


Hon. iylvsstar J. Fyan 


On their face the Petition and supporting papers would appear to 

, Th^ Official Creditors Committee states that it 
r aic> serious cuastions. ine utuciai '-‘-'Jiw.j . 

retained its own members and chair law firms, who were at the same tuna 

acting as lawyers for individual creditors. It says further tnat the la/.y- 

did^ not undertaka to represent the cr 3 ditors from whomtheynowsaek 

contribution, apparently reserving the right to prefer their own cllajts 

mtwv-t . n tha avent of a conflict. The allowance sought is said to oa 

« an allocation of fees by the law firms involved between their own 

clients and tha craditor group as a whole. 

Staley and. 1 undarstand, other creditors ratainad their own counsel 
to protect thalr Interests In this procsedlng and haua expandad >x»tan. a 
sums for legal expanses. 

In view of tha fact that the u. •< »1 mechanism for the review of 
claims - scrutiny by the debtor and creditors committee - Is not e«^,ive 
in the circumstances of this case, end in view of tha proolem* raise^ oy 
th- Official Creditors C.ommitteo's purport ad retention of xhemalvss aar 
th-ir own law firms and their simultaneous representation of their individual 
Giants ^3 of the allowance sought and the small shares ot unrepresented 

creditors making individual objections hr. practice ole, specie, coun^l 
be appointed by the Court to represent all cr 
proposed allowance. 


shoulu 


editors adversely affected by tha 



Law Civ i3 ion 


ski 

cc: 


Official Creditors Committee 
American Express V. arehous*ng* 
One Chaso Manhattan Plaza 
New forK, Hew ¥ork 1000b 

Cadwalader V ick-ersham ■' Taft 

One Wall street 

New York, New /ork 1000b 


Ltd. 
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UNITE') STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IN THE MATTER 


MERICAN EXPRESS WAREHOUSING, LTD., : 63-B-1021 


Debtor, 


March 20, 1974, 
11 A.M. 


Be f ore 


Hon. Sylvester J. Ryan, 

District Judge. 


20 i 


Appearances: 

CADWALADER, WICKERSI1AM & TAFT, ESQS. , 
Attorneys for Debtor, 

By: Jacquelin A. Swords, Esq., 

John J. Walsh, Esq., and 
Earl Nomser, F.sq., of Counsel. 

HANNOCH. WEISMAN, STERN & BESSER, F.SOS., 
Special counsel for the Debtor, 

By: James J. Sharger, Esq., of Counsel, 

DR. ABRAHAM FEINSTEIN 

For Amertrade Inc. 

DUN1ITNGTON, BARTI10LCW & MILLER, ESOS. , 

For Scarburgh Company, Inc., 

By: Richard Ernest Rieder, Esq., 

Charles L. Stewart, Esq., and 
Rigdon Boykin, Esq., of Counsel. 


.OMT.-ro* t COURT RFPORtfRS US COURTHOUSE 


j 


•V? • 







THE COURT: 


Now, the next one we are going to 


take up — 

MR. SWORDS: Would be the application by the 

Official Creditors Committee, your Honor. 

MR. HARTFIELD: If it please the Court, I first 
would like to say that it has been my pleasure to have 

the last ten years with your Honor in this matter. 


spent 
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mirth 

and on behalf of the members of the committee, and 

think on behalf of all the creditors, whether or not they j 

agree or disagree with our application, we want to say 

to the Court that we appreciate the kind of help the Court 

gave in this situation, and to say that we could not have 

done what we have done — and we think we have done a 

good job — but for the good and welfare meetings and the 

guidance and pleasant^helpful things that the Court has 

1 

done in order to get t^iis plan going and confirmed. 

THE COURT: Thank you very much, Mr. Hartfield. 

It did take a few years, but in view of the magnitude of 
the problems that were presented, it was wound up a lot 
quicker than most of you anticipated and with good results. 
That was due to the cooperation of all engaged here in 
this matter, of all counsel and of all parties, each one 
takingcare of his own interest, and yet trying to cooperate 
to the end so that justice would be done and the matter 
speedily terminated. 

MR. HARTFIELD: I think it would waste everybody's! 
time if I described what has gone on here or what the 
role of the OCC has been. I would only like to touch on 
a few high spots which relate to the legal question which 
is presented to your Honor. I do not think the amounts 
involved arc under question in the affidavit that I showed 
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and presented the Court with this morning. 

You will see that some 4,000 hours were spent 
by the committee members, who seek $748,000, and I am 
pleased to say that is less per hour than Mr. Swords' 
charges. 

THE COURT: Well, it would cost a good deal more 

today. 

I 

MR. HARTFIELD: Yes. 

THE COURT: We all know the expense of operating 

a law office and living and rent, help in your office, 

* i 

has just gone mountain high. I don't know how anybody 
can maintain and operate an office today and have anything 
left for his own living, his own salary, even. It is 
just impossible. 

MR. HARTFIELD: It is hard. 

Now, this application is a little different 
from most applications, as this bankrutpey was a little 
different from most bankruptcies. We are asking the estate 
to reimburse those creditors who have already paid for 
the time, the legal services of the committee. 

A little of the history is important for record 
purposes now. When this committee was an informal committee 
there was a large meeting of the creditors at the Chase 


Manhattan Bank in a kind of auditorium. It was pointed out 








J 129 a 


14 
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by me that if we were to be appointed by the court as 

an official creditors committee there would be hugh legal 
expenses involved, and that the only way we thought any¬ 
thing could ever be done in thi« matter, and done appro¬ 
priately, was to have the creditors pay the expenses 
of the members of the OCC for the legal services they 

were to perform. 

in substantial part that was agreed to, and 
the problem came about as to how the creditors should 
contribute to that. It was suggested by me, since there 
was no other yardstick available, that the fa C e amount of 
receipts, good or bad, should be the prorata basis on 
which creditors should contribute, and most of the credxtori 
did contribute, so that the firms who did the legal ser¬ 
vices set forth in my affidavit here have all been paid 
by those creditors on that basis, which was arbitrary 
and not fair, but the only one we could think ot at that 

particular time. 

There are some exceptions to that. My firm 
was owed some sira 11 amount of money in this matter, which 
has not been paid at all. I thir.k it is some fifteen-odd 
thousand dollars. And there are a few odds and ends like 
that. 

By and large, what wo are saying to the Court is 


r . 







the estate at this juncture - and we have always told 
the Court that we would make this application some day — 
should rectify and redistribute, in effect, the fees which 
have been paid on that arbitrary basis for the legal 
services of the committee. Creditors have paid. 

They were most of the creditors, I think, some 95 per cent 
of them did contribute, or something like that. In many 
instances they have paid amounts that they should not 
have had to pay. Many creditors have been benefited whereas^ 
they should not have been so benefited. And so what we ; 
are asking is that the estate reimburse us for our servicesj, 
and we will then immediately turn around and reimburse | 

those wno have already paid for their services, with the 
exception of that small amount that I mentioned to you. 

THE COURT: How much would that be? VJhat would 

that reimbursement amount to? 

MR. HARTFIELD: My affidavit says $748,635. and 
I have not included the fees of the secretary, • hicb I 
believe to be quite reasonable, for which he is requesting 
I believe, $50,000. 

In so doing the estate will have paid in a 
more fair way for what has already happened, will have 
arranged more fairly to pay the legal fees when they 
should justly lie. 
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This application is toads by the credit committee. 

There is at least one member of the creditors committee. 

maybe two. who does not *, ree with the majority of the 

committee in making this application, and that is because 

their particular clients have not come out as well as 

certain other clients in the bankruptcy, and they would 

like to get the last penny in the matter. I cannot criti- 

cize them for their objection. 

I say that as a matter of law the committee is 

entitled to what it is asking the coui . 


THE COURT: Who are those two creditors? Are 


they here? 


HR. HARTFIELD: Scarburgh is one and Dr. Feinstein 
is another, and your Honor tells mo about Staley. I 
didn't get a copy of Staley's objection. 

THE COURT: Well. I dot a letter here signed 

by somebody. 

MR. HPRTFIELD: I don't quite understand Staley, 
because somebody told me today they would come out a 
hundred per cent in due course. I may be wrong on that. 

J don't want to make that representation. We do have the 

problem of Scarburgh and Feinstein. 

the COURT: Dr. Feinstein has been here in the 

past and has cooperated on many occasions. At times he 


4 
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has objected. After he has investigated and checked, he 
has helped and assisted as much as he could, indeed, and 
his objections were finally resolved to the satisfaction 

of himself and his client. 

Isrft that so, Doctor? Am I correct in my 

recollection? 

MR. FEINSTEIN: Yes. I started before this 
committee was formed to help, to make some settlement, 
and I was the first to make a memorandum to Dr. Clark, 
to show him that it is in the interest of his firm to 
make a settlement, and later came this committee into 
existence. I never agreed that it be . committee of 
lawyers which represented only the big creditors and the 
big exporters and the banks. I objected. I proposed to 
make a committee, to elect a committee of three lawyers 
and three business people. But my votes did not count 
because I was a debtor to the Chase Bank, and the repre¬ 
sentative of the Chase Bank voted against me. 

This committee has done an excellent job because 
most of their clienLs h<;. e gotten not only the capital 
back, what they h 2 d lost, but they even got interest, and 
a firm like mine still in minus near a million dollars, 
and some of the creditors died financially, went into 
bankruptcy. So I have seen all these losses. 
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Until about two years ago I couldn’t do anything, 
because all my receipts were pledged to the Chase Bank, 
and the Chase Bank did what they had to do in their 
interest, and it was not always in my interest, it was 

in their interest. 

I must say that they advised me from the beginning 
to let my firm go in Chapter XI. and since I didn’t do 
it, I even two years ago when I could make a settlement, 

! borrowed from a friend a few hundred thousand dollars 

I 

in order to pay them interest of $215,000. j 

Today I am objecting against the relief sought 
by the petitioner because they have done an excellent job, 
but for their clients. How can I pay expenses which were 
done to make the agreement with Amex in such a way that 
they had advantages, that they are already today satisfied 
with interest and expenses, and I. I am alive, and for this 
! have to thank the court, because, otherwise. I would not 
be alive financially, but I am alive financially. 1 am 
satisfied. I paid all my debts with interest. I even 
appreciate that the Chase Dank made the settlement with 
me, and they could have asked from me about $400,000 
interest and I paid only $215,000, so I am happy, but 
I would consider any amounts which were given by these 
big creditors to the lawyers to divide this amount into 
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2 

say, this is for this and this is for this. The six 

3 

lawyers are the best lawyers in the country, and they 

4 

proved it in this case, but not for me. For me they have 

5 

done a job, because they had done for their clients such 

6 

a good job that I am financially today poor, entirely poor. 

7 

but I am still happy. 

8 

I can prove that several actions that were done , 

9 

in this matter were detrimental of the small creditors. 

10 

and of creditors like my fimn is. 

11 

THE COURT: Hadn't you subordinated all your claims 

12 

to the Chase Bank? 

l 

13 

MR. FEINSTEIN: They subordinated my claim? 

14 

THE COURT: Hadn't you pledged any claim you 

15 

had against the debtor and against anybody else to the 

16 

Chase Bank? 

17 

MR. FEINSTEIN: No, I have not. I have no claims 

18 

against anybody. But I paid everybody with interest. I 

19 

gave everything to the Chase Bank, because I didn’t want 

20 

to go in Chapter XI. I have to give them all the collateral; 

21 

I could. I started even to pay monthly, and later I 

22 

borrowed money from friends in order to satisfy the Chase 

23 

Bank. 

24 

But here I would consider if the Court would 

25 

approve any amounts which, for instance, the Chase Bank 
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or the continental Bank gave to their lawyers money, 
and that today, which is a little reserve of $2,000,000. 
which I think I have written privately about to your Honor, 
about two years ago. why they were not distributed, and 
the answer came later from Mr. Swords that it will be 
in this yea *73, later distributed. 

I have written again, I have intervened. Today 

it is money which I still would like to get out of this j 
reserve, something which I can live maybe a few years. 

I am 81 years old, and my firm is in liquidation. Nobody j 
can say that my firm didn't pay everything with interest ! 

to everybody. 

And as for my children, one of my sons was 
in the firm. He went out because we don’t have money. 

He went into teaching. He is teaching at the university. 

The other, from the beginning didn't want to 

i 

be a businessman, and especially he didn't like some matter; 

I, personally, have seen a lot of things. I 
wanted to protest, to object, but I didn't have the money. 

I couldn't do anything. 

THE COURT: The activities of the Official 

Creditors Committee were never made a secret. It was 
disclosed to everybody. You wore fully informed of what 

happened. 
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MR. FEINSTEIN: No, it was a secret. For instance, 
they did not accept the first proposal from Amex. 

THE COURT: There was nothing secret about that. 

MR. FEINSTEIN: But I protested. 

The second was bad for me, because the second 
agreement allowed for the payment for the so-called 
forgeries, which reduced my compensation, and I could do 
nothing because the creditors of these falsifications, 
about $38,000,000, were Continental, and the representative 
from Continental is Mr. Hartfield, and the second falsi¬ 
fication is the Chase Bank, and they also were on the 
committee. They didn't ask me. They went and said don't 
accept the first proposal. And I would blame the com¬ 
mittee that they did not negotiate that first proposal. 

THE COURT: Will you listen to me for a moment, 
please. Do you desire to submit any additional papers, 
other than those you already submitted? 

MR. FEINSTEIN: If it is necessary. 

THE COURT: I don't know whether it is necessary 
or not. I can't be youi attorney. I ask you whether or 
not you desire to submit any additional evidence of any 
kind whatsoever. 

MR. FEINSTEIN: I have here a copy just what 
I told now to the court. If it is necessary to ask me for 


SOUTHERN DISTRICT COURT REPORTERS. U .S. COURT MOUSE 





J 137a 


any evidence, I am prepared to do 't. 

THE COURT: I am not asking you for any evident; 
r am asking you. do you want mo to hoar any further euidence 

other than what you have submitted. 

MR. FEINSTEIN: This is again a question which 

it is difficult for me to answer, because for me to get 
the balance of this part of the reserve is life and death. 

and that you will understand. 

the COORT: I really don't know what your ob- 
jection is. I am trying to find out. Have you an attorney . 

here today representing you? 

MR. FEINSTEIN: I don't have an attorney because 

I don't have money to pay for one, and my attorney was 
Mr. Kaufman, and he is very sick. He would have come witho 

money to represent me. 

THE COURT: As 1 remember it, in the past we 

have had the same situation. Mr. Kaufman didn't appear, 
and one time you asked for an adjournment because Mr. 
Kaufman was sick and he said he would be here. He never 


came here 


Have you any attorney here today that you 

want to speak for you and on your behalf? 

MR. FEINSTEIN: I cannot ask anybody to come 

and say, "I want to represent you." 
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THE COURT: You have nobody? 

MR. FEINSTEIN: I don't have anybody. 

THE COURT: Now, then, have you any other papers 

that you desire to subnit? 

MR. FEINSTEIN: Only if the Court will see that 

from this point it is necessary. 

THE COURT: What point? 

MR. FEINSTEIN: I want to read it to you. I 
say that I object. 

THE COURT: You are reading now from a piece of 

paper? 

MR. FEINSTEIN: Yes. 

THE COURTS Do you want to offer that in evidence 
on this record now? 

MR. FEINSTEIN: Yes, and if you consider that 
there is any point which you need explanation on, I am 
prepared to do it. 

THE COURT: Give me the paper then. I am going 
to mark it in evidence. We will have photostats made of 
that. 

MR. HARTFIELD: If I may continue, your Honor. 

I really forgot where I was — 

THE COURT: I don't know where we are at yet, 
because I have not seen the paper. 
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(paper marked Objector's Exhibit 1 and is 
as follows: 

"UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
IN THE MATTER OF: 

AMERICAN EXPRESS WAREHOUSING, LTD. 

RE: NOTICE OF HEARING ON 

PETITION FOR ALLOWANCES 
TO THE OFFICIAL CREDITORS COMMITTEE 

HONORABLE SYLVESTER J. RYAN 

JUDGE OF THE UNITED STATES J 

I, Dr. Abraham Feinstein, President of 

Amertrade, Inc., object to the relief sought by the 
Petitioners herein on the ground that all such petitioners 
were and still are primarily acting on behalf of their 
own individual clients and not, in reality, on behalf of 

all other Creditors of the Debtor. 

in addition, if the Court should determine that 
any of such petitioners should be paid any amounts, such 
payments should be allocated, not pro-ratio to the respective 
claims of the creditors on the remaining funds, but rather, 
pro-ratio to the original claims of all creditors against 

the debtor. 

Furthermore, I respectfully ask the Court to 
ask the distribution of all the money available without del£!i 
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IN PROCEEDINGS FOR AN 
-ARRANGEMENT- 
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••New York March 28, 1974 Respectfully submitted j 

AMERTRADE, INC. 

Dr. A. Feinstein, President. ') 

MR. HARTFIELD: All that I would like to say 

in answer to the good doctor is that some of the major 
creditors, including the Continental Bank, which is mine, 
have not come out whole and are minus millions of dollars, J 
nonetheless. And, therefore, I would hope the doctor would 
consider that this committee has done everything possible 

I 

to get the maximum amount of money for everybody, including^ 

I 

the good doctor. 

May I return to the argument on the law? 

THE COURT: Before you do that, I should like 
to make a statement for the record of my own observation 
of the committee on this matter, in that they performed 
their work in an entirely proper way and fulfilled their 

obligations to everybody. 

MR. HARTFIELD: Well, we did our very best and 
this was very complicated, and in order to do what we did, 
we had to utilize the staffs of five or six of the major 
law firms. 

THE COURT: I don't see anything wrong in that. 
MR. HARTFIELD: That is what we are asking to 


be compensated for. 


J Ikli 

. 26 
frunh 

THE COURT: You should bo paid and compensated 
for that, because no lawyer and no law firm shew Id finance 
his client’s litigation; you shouldn't be expected to 
do so and shouldn't be allowed to do so. 

MR. HARTFIELD: Your Honor will also remember 
the lawyers on the committee were paid by their clients 
for work which was attributable to tiose clients, and I 
can assure you that I and every member of the committee 
leaned backwards to be certain that the legal work was 
charged first :o the client, and only when it was clearly 
legal work attributable to the committee did we make the 

charge to the committee. 

Objection has been made by one of the creditors, 

Scarburgh, relying largely on a case in '41. I can't 

. 

say it is an old case, because I was around then, but it is 
no longer, I think, the law. It has practically expired. 

It related to a non-official committee, instead of an 
official creditors committee. It was a case interpreting 
provisions prior to the passage of the Chandler Act. It 
has been the subject of judicial attrition over the 
years; it hcis been recently the subject of attrition in 
the last week or two in this court in the Sapphire cas . 

It just is not in point, as I think your Honor will find 
upon reading the memorandum submitted by the committee. 
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and that is the law relied upon by the attorneys in 

Scarburgh. 

THE COURT: I read the memorandum submitted 

by the committee and I agree with the points made therein, 
MR. HARTFIELD: In our memorandum, page 2, the 
last sentence on the page, I make an accurate statement, 
but perhaps I should have stated something else not to 
make it misleading, so the Court will know — Scarburgh 
not only contributed a thousand dollars, but its banks 
did contribute several hundred thousand dollars to this 
committeds work which we are asking your Honor to make 
an order on so that it can be appropriately charged to 
the appropriate people. Thank you, sir. 

THE COURT: Does anybody else wish to be heard 
in this matter at all? 

MR. RIEDER: I wish to be heard for Scarburgh 
if the creditors committee has finished its presentation. 

Your Honor, I feel so much like an Arab sheik 
in a gas line. 

THE COURT: It all depends on where the gas line 

is. 

MR. RIEDER: I am only familiar with those 

in this jurisdiction. 

THE COURT: I don't know just what your complaint 
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could be here. 

MR. RIEDER: I will try to set it forth to you. 

THE COURT: You represent a very substai al 

creditor. 

MR. RIEDER: Who, unfortunately, has not obtained 

what he would like to obtain, and that is why we are here. 

( 

Let me tell you what the situation here is on 
the law. With all due respect to Mr. Hartfield, he is wrong 
on the law. 

The law provides — and it is clear as the day 
is long, that members of a creditors committee cannot be 
paid out of funds of the debtor. And as far as the case 
which we rely upon is concerned, it states that speci¬ 
fically, that creditor committee members cannot be paid 
out of the funds of the debtor. That case has been upheld 
in the Second Circuit. 

THE COURT: They were not paid out of the funds 


of the debtor. 

MR. RIEDER: They are seeking to be paid at 
the present out of the funds of the debtor, and that is 
all v/e object to. 

THE COURT: Their clients are seeking reimbursement 
for v/hat they paid out of their pockets. 

MR. RIEDER: They are seeking it from the 
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funds ot the debtor. 

THE COURT: They are funds due to their clients, 
in any event. 

MR. RIEDER: We would like them to be paid 
under the plan, and not in this subterfuge as payment 
for expenses which are not compensable. 

THE COURT: When you speak of subterfuge, you 
speak of something that you claim is done surreptitiously 
and not disclosed. 

MR. RIEDEsi * tfo, your Honor, I don't think so. 
THE COURT: Well. I am saying that is my view 
of the word "subterfuge,” and in this case there was 
nothing concealed, no subterfuge here at all. 

MR. RIEDER: Your Honor, there was nothing con¬ 
cealed but creditors contributed money and mid their 
attorneys. There was no agreement, hov/ever, among the 
creditors that that money would be paid back to them as 

such out of the funds of the debtor. 

THE COURT: Well, they were not funds of the 
debtor, they were funds of the people who were creditors 

as well. 

MR. RIEDER: That is right, but now they are 
seeking them from the debtor, and there is no provision 
in lav/ for the payment of such. 





THE COURT: I don't think they are seeking vhem 
from the debtor at all. 

MF.. RIEDER: Where else would they be coming from. 
THE COURT: What would happen to the money if 
they were not paid back/ 

MR. RIEDER: It would be distributed in accordance 
with the provisions of the plan, as it should be. 

THE COURT: Who would get it then? 

MR. RIEDER: Some of the creditors, but it would 
not be distributed in the same amounts to certain creditors 

as they are seeking. 

THE COURT: I don't agree with that. 

MR. RIEDER: Your Honor, the provisions of the 
plan at the present time do not provide for payment in 
certain percentages in accordance with the contributions 
the creditors have made; the naymonts would be different. ! 
And, basically, that is what the bankruptcy law is set up 
to do, your Honor, it is set up to pay not the expenses 
of the creditors in arriving at a plan, butto pay the 

i 

principal amount of the loss. That is what we are asking. ^ 
that the principal amount of the loss be paid to the extent 
that the plan provides for it, and that these funds go 
through the plan, not outside of the plan, which is what 
these men arc asking for. The fairest way is to have them 
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2 1 

go through the plan, otherwise— and I do support the 

3 

doctor’s objection here — the money goes mostly to the 

4 

large creditors, a preference to the large creditors who 

5 

made up the creditors committee; it does not go in 

6 

accordance with the plan. That is all we are asking. 

7 

The law provides for it to go in accordance with the plan. 

8 

I can read you the cases, if it should make 

9 

any difference. But as the Second Circuit has said 

10 

THE COURT: You may read any cases you want to. 

11 

i 

or give me any paper that you want to submit. j 

12 

MR. RIEDER: I have given you our papers. The 

13 

cases are set forth in our brief. 

14 

THE COURT: I have your papers. 

15 

MR. RIEDER: Let me emphasize the case of Lane, 

16 

and I know it has not been touched whatsoever by any 

17 

recent decisions or statutes in respect to a creditors 

18 

committee officially elected. With respect to an unofficial 

19 

committee, there is some attrition in Lane. 

20 

As Mr. Hartfield points out, he is asking only 

21 

for payment of the official creditors committee, and the 

22 

Lane case is solid law, that any expenses "certainly cannot 

23 

include any formof -compensation to committee members 

24 

themselves, whether as agents or solicitors of agents 

25 

or otherwise. Further, no allowance should be made to any 
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agents so far as they either perform tasks within the 

compass of the committee's own duty or act for the debtor, 
as in the active solicitation of assents to the proffered 
plan." 

That is still the law today, and it absolutely 
prohibits the payments of these fees. 

As far as our client is concerned, Scarburgh, 

I think it is in a unique position. Scarburgh has not 
been fully paid in this situation. It has creditor banks j 
which have nearly been paid out. Those creditor banks 
contributed money. What they want now is to get back 
the money they contributed to the expenses, and then 
seek the rest of their principal debt from Scarburgh. 
Scarburgh's position is that the funds of the debtor should 
go to pay Scarburgh's principal debt through the plan. 

That is what we are asking for. I respectfully submit, 
your Honor, that that is what the law provides. 

MR. HARTFIELD: Your Honor, I would like to 
say one thing in closing. My friend from Scarburgh has 
neglected -- and I am sure unintentionally — to point 
out that the 1941 Lan- case dealt with an informal creditor 
committee, not ' an official creditors committee, and in 
those days, your Honor, you and I will both remember 
that there was a scandal involved with bankruptcy committee^ 

! 
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being formed ad hoc which had no status. The case has 

nothing to do with the price of beans. 

MR. RIEDER: Your Honor, I don't want to engage 

in a debate with Mr. Hartfield, but the case involved two 
committees, an unofficial committee and an official 
committee, and as far as the official committee is concernejl 
it has recently been upheld here in the Southern District 

I 

in a number of cases, one of which is plastikwear, which 
was decided in 1954, and it states, "Mr. Lewis and Mr. j 

i 

i 

Friedman, hiving been members of the official creditors 
committee when their services were rendered are not entitled 
to payment of any compensation for such services. Unless 
and until our Circuit Court excludes attorneys from the 
broad prohibition announced by it in the cited cases, 
including Lane, referees and district courts are constrained 

to apply it literally." 

That is the law today. It tes not been changed. 

MR. FEINSTEIN: Your Honor, I think it would be | 

advisable if I would read the second paragraph of what I 
wanted to say: 

"In addition, if the court should determine 
that any of such petitioners should be paid any amounts,. 

: 

such payments should be allocated, not pro-ratio to the 
respective claims of the creditors on the remaining funds, 
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... to t he original claims of all 
but, rather, pro-ratio to the o g 

creditors against the debtor." 

ror example, we in the additional pool bought 

something UK. 4 pet cent through the good, excellent 

actions of the committee. We ate getting now about 6 per 

cent item this reserve, because we still have to get about 

80 0 or 900 thousand dollars. So if they will get now 

na rt the part which, tor instance, 
this money, I will part tne p 

Continental Grain haspaid in, or Peters, or all these | 

big creditors. So I am ashing in my memorandum to you j 

. annpal I have no money. I i 

as I have, because I cannot appeal. 

rely only on your judgment. I ask you to order that the | 
payment should be for about 4 per cent, and not 6 per cent., 
for then a firm like Peters will pay nothing. I thrnk j 
x mentioned it. and I think this is only a matter of -the-, 
mt ics, which is not a guestion. not a problem, which 1 
think also the committee will understand. 

■ 4 


the court: is there anything else you would like 

„R. FEINSTEIN: I would like to add that if the 
other smaller creditors would not be in debt you would 
have had here about at least 15, and not 1. why d:d 
they die? Because the committee was excellent in their 


work. 


southern oiStr'CT court r 


erorters. U S. courthouse 


r 







J 150 a 




i 

THE COURT: Do you have a letter from A.E. 

Staley Manufacturing Company under date of March 27, 19747 
MR. RIEDER: Are you referring to me? What was 

the date of the letter? 

THE COURT: March 22, 1974? It just came in. 

I 

MR. RIEDER: No, sir, your Honor, I don't have it.j 
THE COURT: Do you want to read this? particularly 
I want to call attention to the last paragraph of that 
letter in which they make the suggestion that "special ! 

I 

counsel should be appointed by the Court to represent all . 
creditors adversely affected by the proposed allowance." 

Is there anybody here on behalf of Staley? 
Apparently nobody is here. I see absolutely no need to 

appoint special counsel. 

MR. SWORDS: If your Honor please, on behalf of 

the debtor and in the interest of preserving what remains 
of its estate, it seems to me, your Honor, that the other 
group of creditors are already amply represented. 

THE COURT: I think so. That is my opinion, more 
than amply represented and have been throughout the entire 
proceeding. 

MR. RIEDER: With respect to this letter, I 

say to your Honor that we represent Scarburgh. We feel 
that there are many small creditors, as the doctor who 
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pointed out. •..■ho would suffer through this proposed paymentj 
of fees. But as far as appointing special counsel for them. 

we would leave that to your discretion. 

THE COURT: Well, I am not going to appoint 
any special counsel. There is no occasion for it, no need 


for it. 


Is there anything else you want to say? 

MR. RIEDER: No, sir. 

THE t_OURT: Anything else you want to say, Mr. 

Hartfield? 

MR. HARTFIELD: No, sir. 

THE COURT: Does anybody else want to be heard? 

I agree with the position of tlr. Hartf ield; I 
don't agree v/ith your interpretation of the law. 

MR. RIEDER: We will wait for your decision to 
come dov/n and take it into consideration then. Thank you. 

THE COURT: Does anybody else wish to be heard? 
If not, submit your proposed orders as I outlined. 

Thank you. 
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UNITED CIATZ 3 DIOTRICT COURT ( 

GouTiirrn DiciaicT o? n~7 vcrjc 
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In tha Itttar of 

AMERICAN EXPRESS WAREHQUSU 7 G, LTD., 


Debtor. 


Ff—•p~*r~r‘7 T l p?ITTIO»L 

63 B 1021 

^7? 7 


RYAN, J.i 


Tha Official Creditor.* Conwlttaa (OCC) alocted cn January 
20. 1964, through it. Chairman, ha. petitioned for "an allcwenco tor ito 
service, and dlobur.enant. fro. January 28. 1954 to data*, na wall « for 
an allowanc. for it. Secratary and Acting Secrdary in a .ua totalling 

laasf&tXscx- $097,818.42. 

It appear, that, of that .urn of 5897.010.42. f007.5CO.C4 boo 
heretofore been paid directly to OCC and it. non-menbor l.» fix by creOitoro 
.ho» they rcpra.onted on the OCC. leaving . bolonco of 591.636.J7 «»<**»* 
.tin due tho OCC. if OCC'. petition 1. oUcuod. tbo 5007.900.C4 —id bo 
p.ld ov.r to th. cr-dltoro repro.ont.d by then. • l.vyor-otcbor.- .a -robt- 
burc«aonf. .nd tbo balance of 591.656. J7 would b. retained by tho OCC l«y«- 
.nd tho OCC -oocretorle.- in tho .mount, of 541.656.3 « d 550.000 

rccpcctively. 

The Ju.tiflo.tlon for th. pe.-ent of thi. euro .. aCmlnlotrotion 
.xpeneea out of th. 52.000.000 fund remaining in the Debtor', “tot. la Mid 
to b. an agreement redo between tho lewyer-mombar. and thaCcdltora thov 
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. ato e-nclty an their .ttornoyo under which tho U^yat- 
’cprcocntcd In a private cry Y on 

creditors' Ccrraittoo.cnly condition 
_boro agreed to ccrve on tho Credito-o 

,,. __ n3 thoy went along. ^-io agreement 

;hat thoy bo paid b V tho creditoro oo t. y 

A° nly , ef the creditoro - tho lorgoot of then - and. true 
ao occoptod/by cemo of tno crcarta 

. . .. _ i-t iver—members tho oun of 

.0 their word, thoy have already paid tl»o=o .-1 

C07.tCO.04. Car which they new cent to fee reinserted. 

Tho ooe-nlttco woo cc-ooeed o£ tho foUewin,,. 


amiTTr.'s 


javid linrtciold, Jr. 
(Chairman) 

[henao Daly 

Lloyd K. Garrloon 


T"i\l Fir.'l 1 *. 01 esenting CT|TV 

Whito u Caao 


Centinontai Illinois Dti-rJi? 

or.d Treat Car^r.y of 
Chicago 


Lord. Day u Lord 

Paul Weiso. RiChind, 
Uharton 6 * Garriocn 


Ccarburgh Co. 
jolai C. Gtoren Co. 

contir.cntol era In ccr.~any 
Iicyoor Ullman. Lboited 


c , y c. rotsrKcrn. dr. tiilbnnh. Tweed. Odloy Choeo Uonhstten Per.-. 

U I'-cCloy 


cer .010 rathe boor 6 Otko 

Uilllen Curtlo Pierce Sullivan 6 Cro—toll 


P - rrr-tn iy 
l^iitcn O. Kenner 
lurray H. iTarochauor 
(Ccr.arol cour.ro 1. 

, Lur.ga corporation, 
\ or.d officer) 


D-*.ey. Dallant ins, 
liuohby. Palmar 6. Coed 


j.n.willittcn Cl Cctno. Inc. 

iiarino I lid lend croon Trent 
Cc...*;a;iy of Too Void: 

J.U-. ry Cchrcdcr La rising Corp 
Ucr’-.o prcducto 

lulph tl. rotoro 

Duivjo corporation 


The petition reeltne thnt the OdC ■ eencluded tint It wenld bn 
\encossary end waoteCul to rota a outnlde counnci alaeo etch e£ the revere 
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of tho OCC hid nt hio dlc^oaal the staff of hie lew firn end it ^-o r- v cra 
of thooo staff* who woro organized In tho investigating tc-a to dig out tho 
facto and otudy tho varioua logal problems which wero pre-.nted oa 
of this work." From tho recital of tho work performed bycach of tho lawyer- 
Octobers and thoir respective law firmD. it io quite clear that tha CCC par- 
formed legal a, well ao tho normal cervices performed by creditors* cc^it- 
teea. (Section 739(1). Title 11. U.8.C.) It io alco quite clear that by 
this petition the iswyer-mcraborc seek roiebursemont of legal charged 

by them as lawyor-me^boro of tho OCC for thoir oervicco. and paid for by 
their clients. For obvious rcaoona, nowhere in tho potition io it averrod 
that the creditor,,, who agreed to pay tho fees of tho lowyer-ncnbars of the j 
OCC who were alco thoir prwoto attorneys, would do so on condition that they 
be relraburoed fremtho bankrupt rotate. Certainly, no order to that offoct 

was or ever could havo beon obtained from thoCourt. 

After many yoaro of litigation and negotiations by tho OCC and 

various counsel, the Plan of Arrangement of tho Debtor vao confirmed and 
became final on June 13. 1567. Ccme distributions woro nado. lcnvinj a 
balanca of opproxlalely 52 . 000.000 to b. dlotrlbuted .ft.t poyn.nt of aClnl. 
txatlve exponsoa. 

Thcro wot. th.ee objecting ctedltoro to th. potltlon heroin, 
serburgh. tho l.rg.et crodltor of tho Dobtor. orlglnolly represented on tho 
OCC by Lord. Doy end Lord ...d row by .ub.tltuto attorney... end Etolcy r.rnu-' 
featuring Co. end toertredo. Inc., tuo r.enll creditor.. Thoir cor=on 
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, _, 1 1 r ..„ r _ r ^-''-- 3 ) ora In of fact 

Ejection is that. by ths potiticn, counsel U c -. er c— 

, ro tc=tlng thoir client.- interest. rather than oil the creditor.- Intoro.t- 
y .coking to relburoo thro clients for legal toco paid by the letter to 
them, thus, in effect, violating the provision. of the Pfcl on* giving the 
large creditor, a preferential poy==nt before final dlotrlbutlon under the 
Plan. Ihey oleo object on the ground that the other ere dItem have born, 
the expenso of thoir own legal counsel and that It la unfair to ccrpol then 
to contribute to the payment of the legal fees o, the largest creditor.. 

Staley llanufcatering Co. suggests that th. Court appoint couneol 
to represent objecting creditors whose Interests In the Fund ere too mall 
to warrant ths retention of lndi.idu.1 counsel to protect their rights In 


tho matter. 


x,no cuiuwu*. • 

h her lag on ths petition was held by me on lleroh 20. 1974 end. 
after further conolderablo .tudy and examination of the otntutos end 

authorities cited by both sides. I conclude as follows. 

Piret. tho petition to sppolnt councol for objecting creditor. 

1. denied at this tine oo not being neeuaeary In vie. of the decision of 
th. court and In the Interest, of economy. If. St . lator tins. It Should 
develop that the righto of the mail objecting creditors cannot b. ndcgu.fl, 

protected by tho court, tho application may be renewed. 

Cccond. the petition by the OCC for rolrbuiecr.ant of end ray=cnt 

of th. balance of foon for .crvlco. rendered by then to tho OCC - Mother 
.. lawyer-member, or .. attorney. for their own indlvldu.1 client creditor.- 


lo doniod. 

§ 


-A 


/ 
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OHO it cc=o cleat In this clrealt that credited cay elect . 
ttclr retractive nttcrr.c-.-c tc err-.-o en the crcSltccc- Craiaittco Deere 
retry V. ttaco Ci-parlcr, c.h.D.Y. 1541. 116 V. 26 573). thaao In r.c ctntu- 
tory authority to pay thee Cere oo each crcirro. Crctlcn 737(3). Utlo 
11. U.S. C. (fcrrrorly Crctlcn 337(2). 333(2)). r-ccvlCrc that, niter the 
occeptar.co o£ tho orranenent tho tetter chnll deprelt canny r. y to r 3 Y , 

tho coeto end crjenroo of tho prcrocdlr.;,, Crctlcn 730(2) prcvlirc thnt tho 
Corrolttco coy croloy oueh esento. ottorr.oyc nr.d occocntcnto to my to no- 
t oeory in r-nlr.t 1,. the rrrfo-r-nro o f_l tn Cu-rtl nrn. Wteo U thrro 
author 1 cot ion for poyront of fero oo adolnlctratlvo erica. _o to tho r. o 

of tho cannltteo quo errdoera. end no ecro hro held that they my to raid, 
ovon an nttornoyo. Lrn o v. iloytlon Corporation of haarlco. 117 r. 23 216 j 

12nd clr.. 1041). cert, denied. 212 U.C. 500 . In « realty nrrrrio tea Cs- j 

curltico corp.. 69 F. 2d 41 (2nd clr.. 1934). cort. denied. 202 U.S. C23, j 

in ro Dlcqol. 252 F. 197 (O.D.U.Y.. 1010). reverend en other (jrcundo 213 r. j 

223 (2nd Clr.. 1919), morh erq v. ncekcnll Crhln, crvperatlcn. 172 r. 23 5S4 
(2nd Clr.. 1949), in ro catlcnnl cartlhmor rcnhln.-.o. Uh D;cy. CS25I, Cy. 
CO. 23999. cell tanhruptcy neportor 1'rnro fer cinder e.3.Cu4 (D.C. II.Y. 1— ) i. 

Q Collier on CorJtruptcy. <55.35(51. p?. 737. /-3i 

•Cfc'^cncotion in any torn cannot to allcvx’J to 
th'oolvco. whothcr oo cc~aittco ncatoro. cr oa c .nto f-- t-3 
c-nitt-a. or oj colicitcro Cor a co.moittco c 3 cnt or Ctfcswieo. 

But an ollovanco of compensation for ccrvicco ettorr.^^C- 
countonto. an* other obento of tho official ittc*. 

they oro not sne^oro of tho coauaittoo, hao t-on rc-c^n ~ 

proper." 


- 5 - 
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Iho holding In J»»~ . r.u?r&. could not bo clcaror. Thcro, tho <Scb 
iiemleod the creditor thot. If the plon of error-gemot wore conftcd. thoy , 
odd pay tho compensation end enpenooe end dlcburecrmnt. of the Creditor.' 
Lltte. duly eppolntcd by tho court.-whoa. orponoco shall Inoludo the 
coe end dleburscmant. of their respective attornoye end councol." hfter ; 
onf imation of the plan, the offlol.l creditor.' committee petitioned for . 
n allowance tor the- ecrvlcoo of "» eoorotery end WUUc=e .0 attorney 

for the official creditor.' committee, of which they «ro alee r.ccbore. The 
coart held that the allowable orponaee of tho official creditor.' comolttee. 

■certainly cannot Include any for,, of 

=» T^llVr 'TSTu^JSnSuW bo^eade to any c^ta 
otherv>ico. Furtnor, , tha co 3 ''- 3 C 3 of tho 

eo for an they cither dc^cr.Ta In 'the active 

r ~ —iittco' a cr.;n duty or cct for tna OwOwj , 

collcltation of aoccnto to the proffered plan. Ip. 
u ,., c -v c -a . tho court reaffirmed tho hone holding. 

-r-e'bcrg wa. . member o. the creditor.' ^mittcao..... 
heVuch. he 1= precluded fro. «colvln^aapsn-atlo ^ 
hto corvicco undor tho ruling 

v. ».nvtlr.n 2 Clr “ 117 F * M 

216 ." 

The facte In P^yfefcarJaeWonn^Ino.. arc almoat Identical, th. 
lawyers there, member. of the committee, .ought componeatlon for legal ser¬ 
vice. rendered to tho Committee. Judge Sogar.ran. citing I=22. <“>* 
md collier on Danhrup tcy. 14th Cd., S65, nailed tno io.uoi 

. [lr . how la end nr. Frlcdmanllowycre). having boon cc^or. 
o f ih a official creditor.' committee when * 

were ronSorcd aro not entitled to payru-nt J 

tlon for auch 3orvico3. 

~ 6 ~ ONLY COPY AVAILABLE 
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■Unicao and until our Circuit Court cr:olc.-=3 Q-tcrneys 
frca tho breed prohibition nnr.ourocd by it in t-.o cited 
c a s=5r rafciwCO and district courts co constrained to 

apply it literally." 

Although Ccction 737 too been aacndod twlca oicca L222' ths rul ° r 


■wins unchanged. In ro Cares rart^-v*. ??c .. 345 P. Cuyp. 1252 (CrJY, 1972) 
and pnnnhlre Steamship Linen, Inc ., 67 B 252 (SCSY. 1974). cited tv pstl- 
tionoro. have nothing to do with tho question of fcoa to cert'-ro of o 
Crcdltoro* CoraaittCS. In re Caeca . cunrn. pointed out th* tho amendment 
to Caction 337(2) in an aborted arronrpent did r.ct Mlcv councal fees to tho 
Creditor*’ Cemitteo whiLo allowing then to tho debtor, and In re r -- 
had to do with tho allowance of ccuncel fees to attorneys Ccr creditors oho 
had not boon opccifically retained under tha Cencral Lenbri^tsy Culco. not 
with foea to tho mc~ubora of t^o creditoro’ comnittesw One of tha rcncsaa 
advanced by thecourt for allowing compensation to tho attorneys woo that 
there waa no duplicatLon cf eorvlccn and the sorvicoo wero cuch that tha 
Truotee could not rcaoonably ba expected to perform - )uat tha cppcslto of 
tho situation loro. Petitioners appear to rccogniza tho ir.nssDibility 

Of collecting payment for aorvicoa oo mcobero of CCC, for they clones cs n 


lest talnuto argumont tlint they are not cooking p_.y~.ent for th_— elves b-<- 
\ Cor thalr law firms. of which thoy aro nerbero. In support of this, by n 
• ccrylcmontal affidavit of ito Chcrcan. tho OCC new cede paynsnt ao attorney. 
£3r legal aervlcoo, which brings co to my third conclusion. 

# . % i 

third, under Section 739, tho OCC nu^hthave retained tha services of 

tfctcxeaya and accountants - end cortalnly thia io ona csca whero tha nccss- 

* < 

e tt/ ftar aueh aarvicoa would bo inpliod. 7 Although patltlcnor’o affidavit 


"1 
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* 

tatca tint tho ccc did not want to ro to tint cinema, t-.i £ re alr.a 
hat they did eralcy caa tn-=m=r tiro (tithed two of ««. 

h „ .orctarloo). which hao teen paid by tha credltcro In loll tho cun 
f 577,307. thin firm lo not nci nothing cdditlcaal c-t al C-.a. 
a tho ertont that thin firm rendered local oervlcca to tha CCC opart fron 
ao corvicca it rendered . Individual cllcat-Dunge, tha cocor.d lnr C eat 
realtor.end to the intent that It can apportion thaao cervleea. tha petition 
o roleburno tho firm of Decoy. Dallontlno lo denied , Cahoot proledlco to on 
ppllcatlcn node hy tho lira iteelf. netting forth In detail tha warh per¬ 
formed, tha heuro cp.ant by tlio partnora or oceeolotco. Hulo 10(c). Cer...al 
aml'.reptey r.uloc. T).lo Circuit hao repeatedly required ooah. praaf. 

. . n .-.nhnttan r-. Dread Cc- eany. 330 F. 2d 114 (2nd Clr.. 1C04,, 

T „ rn ,;al-rolJ CO.. 340 F. 2d 070 (2nd Clr.. 1C55). coo Ci ty of F-tro lt V. 
rrlnnall Caro .. Oh 2. r.areh 13. 1074. 073-1211. 1420. Chile It may won bo 
that tho legal cervleea rendered to tho OCC by thalr olx lew flira contri¬ 
buted to tha benefit of nil creditor., they cannot bo ecmpencatcd o. ecanaol 
for tho OCC under Ceetlcn 703(2) for tho following rooco.ioi 

Tho court cannot find ond tho OCC cannot ohCT thot tho oorvicoo of 
tho non-maebor firm Dewey. Dallontlno worn not edeguato to oanli then In tho 
.performance of tholr fanetlono. ond that, for thlo parpoeo. they rcgalred ^ 
the oorvicoo of cl* additional low firma nnd two cocrctnrlea. n total of 

nlno soto of attornoyo. 

Tho very rcaaon advanced by th« OCC for electing tho lawy> r-cr^>=r 0 


X 










V 


:x • 


\ 


160 ? 


, n a tholt firm. woa tojrrcvcnt unnecaacary vaslo. which '- ri! ! t=r2ly ta 
caso If tha eatata were to carry aacata caven 1 ra ClrzO in t..a c .3- of 
a Inoat pacO.OOO. Carcavcr, ccnpcr.aatien a- ccansol wader tea cta-i-.o is 
to be fired by the Court. the fact that it wao fln:3 toto by tha Itfyc* - 
ncr-iora of th, Cocnlttca ond tholr crcdltcr-clicnta. la a clear indication 
that tha retantion of the tier la. finrn van a purely p.lvata Tea 
arrangarent for tha protection of Individual. cllcata. which tha crcMtcr. j 
and their attornaye had every right to cujaga in to lord) a= tl.ay o:;lt no 

componentlc i frond.# oatato. |a f<l PV-*.. 1C3- ” f - ***• 1,T * 

rtaally. an allowance to the flrca of tha Laycr-naaiara of tha CC3 

would. in of foot, be an ollouanca to tha oerharo of tha Ciunittea. f cr Welch ^ 

that. i. no authority. ha dudgo Friendly no aucclhctly atated In G_r^ 

r.,.Qt. 361 t. 2d 16«(1S56). ’Tha conduct of the bachrcjtcy proeaediaja > 

, ly .hocid bo right but must oaca right." (p. ICO) 

Fourth, th. application for th. auditing food of Arthur Andaman A 
Co., denominated -dlcburaciento-. la denied without p.Judlca to a kxsA 
cyan a proper .hooted -1th Ucalrod CataO aa to hour, varied by o partner 
or acDOCiato. and the cpiilo work prfomed Cor the bCC oa dl=tlr;ulti-d 

froa th# individual client- creditor.. 

Fifth. While the rotontlcn of cocrotatira to tho CCC la cn cllr- ho 

Oh-penno under Paction 710. the cccrctarlce «ct ba Juat that, end thair 

cdpor.ation must bo United to euoh clerical dutie, and not cnc-.aaa 

ccunool fee.. «#«. W *” C " IC ‘' =llC 


/ 
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„ „„l C-—Ol to »r.a on Officer of fir ecconi larger 

- one -acting" aa cencrol c—...-01 

, . ,_ r of tlio r.ca-r_—rr lav flrn. it lo Olffio 

creditor, end tho oti~ *■» - -- 

V . r( _ilm the clerical Cities crilnarlly ported 

to cor.coivo of their porwrnirvj 

c * tj at -Joint- offK=vlt of theca txo attorney 
ouch cecretarico. In -.act, tl.at 3 

. . t- ~-r —- i tv thtre for tho 

Ccacrlfcaa a great ical of «« tolr.g t . 

.V .loo CP— re to havo noon port of Uio privet. cr»o,» 
Faysant to then, oleo, opp— 

, „ and their clients. Clover, .ioc. 

entered into botwoon lcuy^x—--b-r 

^..v or of the cerraitteo end oineo tho tor 
neither cocrctory wo a h-i'-’t ‘ , - 

itted bv tho atuto end sro cbvicusly ncccrrary. « 
of « cecretary ore permitted by tho ^ 

.ppucot^ 10 —progcoic. to it, toiog — - 

morn .t.Uo -1 Of coo, cocrctory oo to clerical cervices Perf , 

l.oitin fc' - tho need of tvs 
. . ,. c £oI the OCC. with an orplnnatlca £c- 

lioi re vorl-ci. . thara U Hat, 

CC sccrotarlo,» particalarly . 1 - a. •“*« -- 

tho cot o' 55.C5C.20 lor -Clerical Palp-. 

_ _ i a,. f rc -s tho ecdltic? *• 
wl th rocpcct to tea otu* Olthnrcchonta. calCa ires 

t,„. application la Ccnlcd olttoat prolcilca to ren«» 
and dlEwurecsicnts, tin 

; Itoalrlng anO rolat.ng the, to tho OCC epeciilcally. 

To recapitulatet 

- * * rnt-nt of additional f* 

-pho application for roiolmroooont a..O pav- 

. ■ s nna 0 O 7 . 2 C to the oanior. of tho OCC la «=>**• 
totalling 5002.00,-20 ^ euutm 

7 . 5110 application for ralnhorccr.cnt o. tha lc- 

, J 07 JO to tha lev, fire of Cevay. Callcatl-.a, 

cento in tha cun of 57,. 207.10 . „ ^ 

. | pa leer C Hood for relnhnroeonnt ol aed.tlng icca noi 01 - - - 

- 10 - 
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firm of Arthur Andorc-n u Co-chy in tho fltra of CC5,210.Cut £-- r-l *• 
$50,000 to tho Cocrotarico and fcr roir.burcrr.'r.t end I-i"—--- Cj - die—ur-®- 
r.cnta Incurred by tho OCC only, is donied wlth^t projudico to rcnc.al upon 

a proper showin<j. 

It ia ordared tluat any applicationa ba aado by Order to C-'.Z'J Cre3® 
with proof of sorvi.ee on all croditore (In ro caaco Fashions, Inc.« Ci_^«a) r 
and theta cepy of thio decision bo served on ail creditors ftr.3 interacted 
portle?, who hove appy,ifc(.uj in thio procouu «.n.j. 

Settle on order to this effect. 


! > 


| 

Datedi tie:w York. Kew York 

June £ 1074. 

/ 


t- 

I 

l 

\ 

i t 

{ 

r 

i 

t 

-li- 


Un i 


itcd States District Juipe. 


I 


V: 





J 16 3 a' 


united hir/nucT fount 

souTiiiiitN nis-m .cT OF N r.j .ohk 


In the Matter 


AMERICAN iXFH-’SS WAR^HO’JJil'.IC, LTD., 

Debtor. 


{[' JUPauWW ); ] 

\ v 4 /P \ 


In Proceed 1 nrr:» for 
an hrro:\{!.- emerit. 

No. 63 -1021 

OKD ;J< _____ . 


At New York, Hew York in said district on the ^ j 

l 

doy of June, 197^* 

i ' Upon the petition of the Official Creditors Committee j 

" of the debtor dated Kerch 0, 197* for a first and final allowance ! 

'' for the fees of Its members In the amount of $692,393.<b and th- ; 

, f „ aid c—- T Jtt'“> in the omount of $ 32 ,933.51 plus 

" disbursements of saia c~..jnj.*w.-- 

J the auditinc fees of Arthur Andersen & Company in the amount of J 
i! $ 1 , 5 , 210 . 96 ; for a first and final allowance for the fees and | 

i' disbursements of the firm of Dcw-iy. Ballantine, dushby. Palmer & 

| Wood in the amount of $77,307.30, a total of $8H7,8l8.*2; and for 
’i a first and final allowance, for the Secretary and Actins Secretary 
of said committee in an amount of $50,000; proof of due service 
! upon ail interested parties of notice of said petition and of a 
,j notice of a hoarino thereon to he held before this Court on 
‘ ! March 23, 197 1 * havinc been filed; and 








I 


A 


■V,? 
> / 


I6ua 


•' a hcorJng upon cold petition having heen held on 

i. March ?0, 1974 by this Court at which the Offielul Creditors 
•Committee, by White & Case (David IJarcfWd, Jr., of Counsel) was 

, heard in support thereof and Amertrodo, Inc., a creditor, by its 

I 

!• President, Dr. Abrahnr. Felnstein and Scarbuigh ’Company, Inc., a ( 

; | 

’'creditor, by Dunnington, lurtholow & Miller (Richard u. ltleetr, , 

of Counsel) were heard in opposition thereto; »n ! 

A. ii. Staley Manufacturing Company, a creditor, having 

l* # I 

communicated with the Court by a letter doted arch .V, 19: 
opposing said petition and requesting the appointment o. 
counsel to represent those creditors v.'hose interests in the Fund 
are too small to warrant the retention of individual counsel, 

I 

which letter has been duly filed; and 

I 

■' The Court having considered the oral arguments, the 

i I 

prior proceedings herein and having read and filed the petition 

•• l 

• and the affidavit and supplemental affidavit of David 

Hcrtfield, Jr., sworn to March 7 and March 27, 1974, respectively, j 

'and the joint affidavit of Hamilton G. Kenner and Murray U. 

!' VJarr.chauer, sworn to December 26 and 31 > 19/3j In support of 

i 

jj said petition; and the affidavit of Richard 7. Rieder, sworn 

!'to March 29, 19/4, and the memorandum of Dr. Abroham Feinctein 

I' 

. ‘j dated March 28, iyy4, and the letter of A. K. Staley Manufacturing 
'I Company dated March 22, 1974, in opposition to said petition 
ij together with she memoranda of lav; submitted in support of and 


1 
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"in opposition to said petition; and upon a Memorandum Opinion 
[1 

lj dated June 6, 19f^> 

i! 

ii 


ii 


v:V'- 

I 

i 

i 

I 


NOW, TiroRKFORE IT IS 

ORDZKCD that the petition of Staley Monufocturinc 
Company to appoint counsel for objecting ci editor., d - n - ed 
without prejudice to its renewal at a lotV.’r date if if should 
jj appear that the rights of such creditors ere Vo t adequately^ 

i' ( belnr, protected by the Court; and it is further 

OHD^BCU that the petition of the Official Creditors 
Committee for a first an. final allowance for the fees of its 
members in the amount of ^ 2 , 353 ^ be and the same hereby is 
(• denied; and it is further 

• ORMUD that tins petition ol' the Offlciel Creditors 

: committee for a first and final allowance for the disbursements 
'heretofore paid by Its Members in the amount ol' .132,93«.51 be 
and the same hereby is denied, without prejudice to a renewal 
upon a proper showing; and it is lurthei 

i 

ORD'IIMD that the petition of the Official Creditois 
.Committee for an allowance for the auditing fees and disbursements 
'of the firm of Arthur Andersen & Company in the amount of 
$>* 5 , 210.96 be and the same hereby is denied without prejudice to 
a renewal upon a proper showing with itemi/.ed detail; and it is 

. !i further 
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•j ORD'dlbiD that the petition of the Official Creditors 

'i Committee for an allowance for the lecal fees and disbursements 
‘I paid by said committee to the law firm ol Dewey, iallantlt.;, 
■Buchby, Palmer & Wood in the amount of $77,307-30 be and the same 
hereby is denied without prejudice to an application by r.nic 
jt firm settinc forth the appropriate details, including the work 
[j performed and the hours spent by the partners and associates 
•'thereof; and it is further 

S 

OKJKKCD that the petition of the Oiiici.nl Creditors 

'Committee for a first and final allowance for the fees of the 

| Secretary and Ac tine Secretary of said committee in the amount of 
« 

j 1 $1)0,000 is denied without, piojudlcu to )'onovn 1 upon a d-tatinc) 

■'and sworn statement of eacn secrol'tjy as to the clci i'-dl 
•i 

'performed, the hours work d and the hourly rate chained; and it 

1 is further 


• }' I 

^ v •.'«<v ( . * i \ ;> , ’ N : 

0R0‘>’H fl) that any 'opplice t J« ns oonrftout risn this ^VS.1 

m * ' /* i 

/ /V' ; 

0r .. r; i ,3 roat j e by Order to Chou Cause vrith proof ox service to 

. . ....... ! 


all creditors and that a copy of the Memorandum Opinion ol this 

* 

Court dated June 6, 197^ be served on all creditors and interested 
‘parties who have appeared in this proceeding. 



\ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK. 


In the Matter 


AMERICAN EXPRESS WAREHOUSING, 
LTD. , 

Debtor 


In Proceedings for 
an Arrangement 

Ho. 63-B-1021 

ORDER TO SHOW CAUSE 


Upon the annexed Application and Affidavit o- 
Richard E. Rieder, sworn to January 22, 1975, it is 


ORDERED, that the creditors and interested parties 
listed on Exl lbit A annexed hereto show cause before the 
Honorable Sylvester J. Ryan in Room , at the United 

States Courthouse, Foley Square, Mew York, Hew York, cn 

1975, at A.M., or as soon thereafter as 

counsel can be heard, why an order should not be made herein, 
granting an allowance of $39,544.00 to Dunnington, Bartholow U 
Miller as compensation for its services in successfully opposing 
the Petition of the Official Creditors Committee for an 
II Allowance dated March 3, 1974; and it is further 






I 
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CROEP.ED that service of this order, the application 
J and the. affidavit ci Richard E. Rieder by mail to the creditor 

and interested parties listed or. Exhibit A annexed hereto or. o 

, .nr { . h .,n deerr.”(i sufficient service o 

before i3n ' . 

this order. 


Dated: Verb, "w Vo: 

Januc.^ j i 1 -’7 . 


n"S.i • J. 


v C .1 


’/’.Vlbl 


jrr.i tect 


vi 


,neces "’.i ry. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 01 NEW YORK 


-X 


In the Natter 


In Proceedings for 
an Arrangement 


AMERICAN EXPRESS WAREHOUSING, . Nq> 63-E-1021 


LTD. , 


Debtor 


AFFIDAVIT 


-X 


STATE OF NEW YORK ) 


) ss. : 


COUNTY OF NEW YORK) 


KIC „AKD E. R1E0ER, bein 9 duly sworn, deposes and 


rays: 


!. I am a partner in the firm of Dunninpton, 
Bartholow . Killer. attorneys for the claimant Search 
Company. Inc. CScarburp,,, in the —titled action - 
nave been admitted to practice before this Court. I am u 
familiar with the matters set forth herein. This affidavit 
IS submitted in support of the appiication of Dunnm.ton, 
w , , viller for an «llowance as compensation for 

their services successfully oppoein , the Petition of ho 
Official Creditors Committee for an Allowance dated March 8. 


1974 


/ 
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2. in accordance with Section G2 of the Bankruptcy 


Act, deponent states that no agreement or understanding 
exists between the aforesaid firm and any other person for a 


division of compensation. 


3. The aforesaid firm has not entered into any 


agreement, expressed or implied, with any party in interest 


including the debtor, any creditor or representative c.f any 


of them, or with any attorney for any such party in 


in the proceeding for the purpose of fixing the fees oi 


other compensation to be paid to such party in in. t. - 
in the proceeding for services rendered or expenses incurred 


in connection therewith from the assets of the estate m 


iixccss of the compensation allowed by iaw, 




Richard E. Rieder 


r' " ' 


v vv 


I Sworn to before me this 


day of January 1975, 


fl.ii. 


tAJlJy 

Notar” Public 


suit 


Que’.il sc in ■«- 
Ccwm.sssn 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 
of 

AMERICAN EXPRESS V7AREHOUSINC, 

LTD. , 

Debtor. 


In Proceedings for 
an Arrangement 

No. 63-B-1021 

APPLICATION FOR ALLOV.'ANCE 


TO THE HONORABLE SYLVESTOR J. RYAN, United Stater. 

District Court Judge 

The application of Dunnington, Bartholcw & Miller re- 
soectfully ihows and allege.?. 

1. This application is filed in support of a request 
for compensation for services rendered by Dunnington, Bartholow & 
Miller in successfully opposing the petition of the Officia 1 
Creditors Committee of the debtor for an allowance. 

Background 

2. Since this Court is familiar with this proceeding, 
having presided over it for ever a decade, we have set forth here¬ 
in only a brief outline of the background. American Express Ware¬ 
housing company, Ltd. ("Limited"), a wholly-owned subsidiary of . 
American Express Company ("Amexco"), was engaged in warehousing 
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„„ ...... - >*■>•» ■ **“ .* “T. ■ 

... - —— - *•» ' 

I ble Oil Refining Corporation rAllied”). Allied o?_r j 

. j t-n T i nited ’ s tank farr?i. 
fining plant connected to Li.mte 

3 . Limited issued receipts to suppliers of ccmmodili*. 
stored in if u*. and to do.lor., brokers and finance! 

j 4 ._ A nicd or for its account, 
tions as security for loans made to AlUeu 

Scarburgh Company. Inc. ("Scarburgh") was one ouch broker. Many 
o£ such loans were secured by receipts issued by Limited. 

4 . On November 19. 1963. Allied filed a petition in j 

bankruptcy in the United States District Court for the Drstrrct j 

New Jersey and was shortly thereafter adjudicated a bankrupt. 

5. After Allied's collapse it was discovered that much 

' of the oil covered by Limited's receipts had been removed from j 
its tanks and a large number of receipts were forgerres. 

6. on December 30, 1963, Limited filed for reorganize- ^ 
tion under Chapter XI of the Bankruptcy Act in the United States 
District court for the Southern District of New York. Shortly 
thereafter, its creditors formed an unofficial creditors' com¬ 
mittee made up of individual attorneys who were members of the la, 
firms which represented some of the largest creditors. 
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7 . on January 28. 1964, the drat meetirg of creditors ^ 

was held. At that meeting, the members of the unofficial crcdi- . 

7 wa 4 -n the Official Creditors' Committee , 
tors- committee were elected to the ottioi 

. eocc*). During the following years these members of the j 

I served as such. They were currently compensated for K.*t '-erk ( 

1 and the work of their firms by certain creditors of the debtor. ( 

on May 10, 1967 the Plan of Arrangement was confirmed by this - 

Th(? r ‘31 i tior. 

e. on March 8, 1574, David Hartfield, Jr. as Chairs c. 
of the ccc submitted a petition to this Court serving an erder 

qrarting an allowance for the services rendered by the -her, >- 

, ujodl i be used to reimburse 
the OCC. The allowance, if woa1 ' 3 ^ 

cmUtorc of Limited who paid the fees o. 
the particular c’tauu 

the OCC. 

9. Dunningtcn, Bartholow & Miller, as uttornr 
Scarburgh, a creditor of Limited, opposed the request of the ma¬ 
jority Of the members of the OCC on the ground that there was ,.c 
basis in law for payment of the fees of the members of the c:c out! 

of the funds of the debtor. 


i 


10. At first, Dunnington, Bartholow & Miller attempted 
to oppose the petition on an informal basis. When it became 
apparent that this type of opposition would not be successful, we 
submitted an affidavit and lengthy Memorandum of Law in opposition 
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1 , 


to the petition. We also appeared at a hearing before this Court 
on March 28, 1974 to oppose the OCC’s request. 

11. By an order dated June 28, 1974, this Court denied 
the petition of the OCC. That order absolutely denied me request 
of $692,353.65 for the fees of members of the OCC. Certain otner 
requests (OCC disbursements, fees of Dewey, Ballantine, Bushby, 
Palmer & Wood, fees for the Secretary ar.d Acting Secretary of 
OCC, fees of Arthur Andersen i. Company) were denrea without P- r - 
judice to renewal upen a proper showing with itemized detail. 

12. This order is now final as the time foi upi 

has expired without any party having entered a notice of aprerl. , 

ThS. Services Performed 1 r ho 1 °^ _— 

13. The services of Dunmngton, Barthoxcw & Ma.1^ar. ^ 
itemised and set £orth in detail in Exhibit A annexed hereto. Pcrj 

| the convenience of the Court, they are summarised in the body of ( 
this application. 

14. Upon receiving notice of the proposed petition of j 

the OCC, we undertook the task of ascertaining whether there was 
an y basis for such an application in any oruors of this Court, in 

any agreements among the creditors or in the debtor’s Tlan of j 

Arrangement. Avenues of research included the court records ct j 
this proceeding and Scarburgh's files and conferences with otner j 


attorneys involved in the proceeding. 
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15. As we found no basis for the OCC's petition in 
prior proceedings in this matter, extensive legal research into 
the bankruptcy laws was undertaken. In addition we held various 
informal discussions with the firms of OCC members in order to 
ascertain whether there was any legal basis for the petition. 

16. After lengthy consideration of the results of our 
research and the effect that the granting of the petition wou ld 
have upon various creditors, we determined that a basis for this 
request did not exist either in lav; or equity. Thereafter we 
commenced informal discussions with members and firms of members 

the OCC in an effort to prevent the petition from being filed 

I 

!with this Court. 


17. On March 18, 1974, we received the Notice of Hear¬ 
ing, Petition for Allowance of the OCC, and the affidavits of 
David Hartfield, Jr., Hamilton G. Kenner and Murray H. Warschauer. j 
After consultation with the Scarburgh directors, informing them 

of cur conclusions based on the research ve had completed, the 
board of directors authorized this firm to conduct turrher research* 
and if e’e med appropriate to formally oppose the petition. 

i 

18. Further factual investigation was conducted inclu' 
calls to the attorneys of the debtor, the administrators of the 
various Amexco funds set up by the Amexco Proposal, and members j 

I 

of the law firms represented on the OCC. We also performed further 
legal research. Extensive research was conducted into the Bark- j 
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ruptcy Roles, including the then proposed new rules, and into 
decisions of all federal courts. 

19. As our research disclosed no legal or equitable 
authority for the request of the OCC, we prepared a lengthy Memo- 
randum of Law and supporting affidavit setting forth in detail 
the authorities which prohibited the granting of such an allowance 

20. Subsequently, attorneys from this firm appeared 

at the hearing held before this Court on March 28, 1974, and spoke 
in opposition to the OCC request. The OCC, having submitted an 
affidavit and Memorandum of Law contending that their petition 
was proper, also appeared and argued in support of their petition.^ 
Counsel for the debtor in response to the Court's inquiry inaicatr j 
that the debtor took no position with respect to the petition of ■ 
the OCC. At that time, the Court indicated that it would grant 

the request of the OCC. 

21. After the hearing and upon receipt of the Notice 
of Settlement and proposed order of the OCC, attorneys m this 
firm consulted with the board of directors of Scarburgh. The 
board decided at that time to immediately appeal the decision of 
this Court if the proposed OCC order was signed. 











22 . in an effort to prepare for the anticipated appeal, 
thU firm undertook further research. Most of that research was . 
focused upon cases cited by the OCC in its Memorandum of Law. The 
sapphi re St e amship decision was analyzed in depth. Confercr.c 
^7'hold with the counsel for the trustee of the bankrupt in that 
matter in order to ascertain the background facts out of which 
the decision arose. The legal precedents upon which that 
and others were based were also researched. Finally, all this 
I material was composed into memoranda from which the brief on 
appeal would be written. 

23. on June 6, 1974, this Court handed down a Memoran¬ 
dum Opinion denying the petition of the OCC. After a complete 
analysis of that decision, Donnington. Birthc ow * Miller preoaiecj 
an appropriate Order with Notice of Settlement which was mailed 

to all creditors. 

24. On June 28, 1974, this Court signed and entered the. 

Order we had prepared denying the OCC Petition. Subsequ- j 

to, on July 3, 1974, this firm served a copy of that Order and j 

. . of +-he creditors and interested part-C: 

Memorandum Opinion upon all of .he crcarro 

who had appeared in this proceeding. 

25. The time expended by members of this firm which is 
, itemized and substantiated in Exhibit A annexed hereto is 
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summarized as follows: Senior Partners have expended 31.75 hours,. 
Partners have expended 60.75 hours and associates have expended ^ 
266.00 hours. In addition, other nonrecorded time has been spent ^ 
in informal discussions within this firm which was not capable 
of being differentiated on a time basis from other topics discuss*... 
Finally, disbursements of $109.00 were incurred in preparing -nd ^ 
copying the opposition papers and the Order and serving them upon 
the parties to this proceeding. 


The Legal Basis for Application 

r 

26. The general rule laid down in the Second Circuit :r 
! In re Progress Lo ktr o Sh a^n Cnrporati on_,_ 117 F.2d CD 2 {2nd Cir. 
1941), and In re Por to P.ic a r. American To bacco Co . , 117 F.ld 299 
(2nd Cir. 1941) is that it is the duty of the trustee to perform 
I all services necessary for the administration of the bankrupt 
estate. Compensation could not be paid from the estate to others 
unless (1) they benefited the estate, (2) the trustee refused 
to act and (3) the court formally authorized one to act in his 
stead. This rule v/ould also normally prevent a creditors' attor¬ 
ney from being paid compensation* from the '-State when there was 
an official creditors committee appointed to represent all the 
creditors' interests. However, as this Court itself has recog¬ 
nized in its opinion denying the petition of the OCC, there is 
an exception to this general rule. (Opinion of Judge Ryan dated 
June 6, 1974, at p.7) 
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27. If the attorneys of a creditor act in a situation 
where the trustee due to a conflict of interest, or otherwise, 
cannot or refuses to act and the creditor's attorneys' action 
results in a substantial savings to the estate, they may be 
compensated for these services from the debtor's estate. In 
■ e New York Investors , 130 F.2d 90, 92 (2nd Cir. 1942); accor d^ 


Sartorius v. Pardo , 95 F.2d 387, 390 (2nd Cir. 1938) 


28. In New York Investors , the attorneys of the 
largest creditor opposed the allowances to be paid the trustees 
of the debtor and the attorneys for the trustees. They succeedoa 
in reducing the fees by $70,000 and then sought to be compensated 
for their services. The Court, in omitting the "prior approval 
test" and granting compensation, stated: 

"Vv’here the creditor has not un¬ 
necessarily duplicated the efforts of 
others, and where his services are such 
as the trustees cannot reasonably have 
been expected to perform, little 

difficulty can arise from omitting 
the requirement. Since this is so, 
we think that considerable freedom 
in raising objections, for the 
benefit of the estate, to allowances 
which the trustees are unable or 
most unlikely to question, may wisely 
be accorded to interested creditors, . 
and we will not here penalize the 
applicant for a departure from the 
better practice v/hich appears not to 
have prejudiced the administration 
of the estate." (130 F.2d at 92) 


Likewise, in Sartorius v. Bardo , supra . Judge 
arned Hand stated: 
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"[Olbviously, if a creditor success¬ 
fully opposes a proposal of the trustee, 
it is no answer to his demand for pay¬ 
ment to say that the trustee was m 
charge; by hypothesis his intervention 
was necessary. Hence, the ^udge would 
not have been justified in denying tms 
part of the petition, if any' suv-stan 
tial advantage could be traced to the 
services." (95 F.2d 390) 


29. In this proceeding, the OCC was s -king cc.p~.>-- 
tion for its services. It was quite clear that the OCC, designed 
to be the official watch dog to prevent unlawful or unfair dis¬ 
tributions from the debtors’ estate and to conserve those assets, 
would not oppose the fee applications of its members. Furthermore 
we specifically asked the attorneys for the debtor whether they 
would oppose the OCC petition. Accordingly, after a long doxay, 
they informed us that they would take no position at all with 
respect to the petition. It was left to individual creditors to 
oppose the OCC's application for an allowance. Scarburg: -illo^ 
this void. At their request ,^DuiuUng_ton^ Bartholow & Mi Her sac.' 


j fully opposed the petition, r esulting in subst antial savings to 


■ !! th 


jj the estate of th e deb tor which in ured to the benefit of Jill 


the creditors. 


30. Due to the denial of the OCC's petition, over 
$700,000.00 was retained and distributed for the benefit of 
■jU the creditors. 
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' 3 i. on August 23. 1074, Dunnington. Bartholow t Miller 

r order to Show Cause why certain 

submitted an application ter an Order 

fee. should not bn paid to It. This application was denied by 
this court on the ground that the debtor did not havo funds out 
of which the foes could bo paid. The denial was without pregudree 
to renewal if and when the debtor received any funds which had not 
already been earmarked to go to designated creditors. Dunnington. 
i eartholow a Miller has been informed by Cadwalladcr Klcker.hu 
t Taft, attorneys for the debtor, that there is now available 

.. . • i_ n -jii creditors in this proceeding, 

$20,532.61 for distribution to all crecix 

. ei iiQ 7 f; was loft in the Recovery j 

pro-rata. Of this amount, ^.1,713.75 v.as 

fund after the distribution ordered by this court on August 21. j 
1 1974 and $2.1,913.86 is that portion of the Allied Crude Oil 
Bankruptcy dividend received by the debtor which is payable te 

all creditors pro-rata. 

1 32. The applicant submits that in arriving at. a 

detori.vir.ation of the amount of applicant's compensation this Court 
should consider not only the time and effort involved hut the 
quality of services rendered, the standing of al! counsel 
involved, the total amount involved, a. d the results achieved. 
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WHEREFORE, applicant prays that an allowance bo ruaao 
it in the sum of $39,5-14.00 for services rendered, payable ou‘ of 
the funds distributable to all creditors pro-rata, in this 
proceeding. 

Dated: Ncv> York, New York 

January 22, 1275 

ALL Or WHICH I £ RESPECT; 11 EE : .ED 
Dt :::• 

) ■> sr~ ' 


by 


A flc ; iL.r V't ; : tu l b m 


t r'" yv ’ 1 

Il,U h '■r IN. 

• Imittec is unnecessary. 


t T '■* r '’ ’ V ’ T -’ ) \i. i- 

. V . - ^ >* - - 
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Exhibit A, Annexed to Foregoing Affidavit 

Thi* Kxl.il.it tin- -nine .«••* Exhibit U re|.r.Mliu*ed at 
pauses -4a to aNa 

Exhibit B, Annexed to Foregoing Affidavit 

Ot.iitted as unnecessary. 
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UMITK!) CTATKS JUFTPU.C? COURT 
SOUTH:*'.;: LOr i-'K* 


In thr Matter 


AMERICAN F.XPR’OSS V.’ A r. F. : 10 U f. 1 1 «0 , 

LID. , 

Debtor. 


In Proceeding" for 
an Arrancoment 

No. 63-B-1021 


AFFIDAVIT IN OP?Cf TTIOi-: 
TO APPLICATION Or 

dunninga. a apt:;; : 

v ft, MILL] CH AH /LI 


JACQUI- 


.LIN A. SWOHDS, beinf. duly -worn, depose a and 


n : 


I am a member of the Bar of this Court and t 


mentor of the firm of Caowalader, VJIckershan & Taft, 
attorrojL. .-or the Debtor herein and suboit this amdavit 
1„ opposition to the application of Dunnlngton, Sarthclou 
l Miller (Dunni baton) for an allowance in this proceeding 
?. In summary, as will be more fully described 
: hereunder,the basis of the Debtor's objection to the 
instant application is that Dunnin C ton’s opposition to the 
Official Creditors Committee (OCC) application for an allow¬ 
ance was not made on behalf of creditors of the Debtor a- a 
Croup nor did it inure to the benefit of all of its 
creditors. Quite to the contrary, it was made on behalf of 
• one creditor a] one, Scarburch Company, Tnc. (Scarburr.h), 

. and inured only to the benefit of that croup of creditors 


V 
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h V, v , as a member) which had paid lc - s ' ! '" r 
(of which Scarburgh >.a. - ,, 

v , of t"e fc« and expenses 01 *be «• - 

their pro rata share of t..c . A 

.nose other creditors who had alre.w . 
at the expense o. .hose oti. 

, r’ta Share of such fees and expo.-• 

more than the.r o r 

3. The first meeting of creditors in this pro¬ 
ceeding was held on January 28 , 1964 . At that meeting an 
Official Creditors Committee, made up of attorneys repre¬ 
senting major creditors,was elected and thereafter approved 
by 'his Court, as follows: David Hartfleld, Jr., Chairman, 
Llovd K. Garrison. William Curtis Pierce, Hoy C. HaherPern, 
Thomas f. Daly and Donald Marks. As appears from the 
Affidavit of David Hartfleld, Jr., Ksq. In suppoit o. the 
OCC's application for an allowance, a copy of which Is 
annexed hereto as Exhibit A, this committee, on behalf of the 
creditors as a whole, along with many other benefits con- 
fcrrc .d, undertook extensive examination of the Debtor's 
files and deposed many witnesses, all as a background to 
; protracted negotiations with American Express Company 
| (AMEXCO), which in the end resulted in an agreement with 
i AMgxCO that It would contribute upwards of {60,000,000 
'• towards the settlement of the claims against its subsidiary, 
j The members of the OCC and their law firms were, In the main, 
paid by their own clients, with contributions In varying 
amounts from a number of other credit,rj, with still other 
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’ creditors paying nothing at all. This procedure was adopted 
with the expectation that on the termination of this pro¬ 
ceeding the OCC would apply for an allowance, out of wn.ch 
it would refund to creditors all payments made to It; thus, 
in the end.spreading the cost of Its operations pro rata 
among all of the cieditors. 

' 4 . The OCC’s application for an allowance came ' :• 

t0 be he£ rd on March 28, 1974. D mnln ton opt 
applichticn, oa boh il. — s C l1 •• * w ' c 1 1 

contributed only a very 5•mall amount to the OCC and which, 
the* re, wat in h< gr a that st 1 t< benefit ; y ' 

denial of the OCC application. 

5 . Dunning*, on was successful in its opposition 

to the OCC arrli —ticn. Indisj utably, Dumingt n’s 
S success benefited that group of creditors (including 
• Scarburgh) which had paid less than their pro rata share 
of the CCC’i expenses. Equally, cl *rly ti t benefit 
at the expense of those other creditors who supper ed ‘he 
OCC in amounts i:. excess of their pro rata shares. 

6 . Kr. Hinder, of the Dunnington firm, v:as rlrr.t 
; when he stated, in paragraph 29- of the Dunnington petition 

j! 

! that, "we specifically asked the s torneys for the debtor 
whether they would oppose the OlC's petition. Accordingly, 
after a long delay, they informed us that they would take 
i; no position at all with respect to the petition." We 


0 




4 


J 18 7a 


reached that conclusion after careful study based on our 
view that what was really involved was a dispute between two 
groups of creditor, a dispute which, in our view, had 
substantial merit on both sides, and a dispute as to which 
we, representing &H of the creditors, should therefore 
remain neutral. Mr. Rieder is, however, for the reasons 
stated above, in our view quite wrong in the key statement 
1 in the concluding sentence of paragraph 29- that 
Dunninston’s successful opposition to the petition resulted 
-in substantial savings to the estate of the debtor which 

inured to the benefit of all the creditors. 

7 . As stated by the United States Court of Ajpeals 

for the Second Circuit, in its recent decision in Saorhir^ 

. • tin . t • v. Wir thron, St U ■ : ■ ' » 

r borj . • • ' . (filed January 197b) (copy ann ■ a* 

Exhibit ?-): 

"As a general rule, therefore the fee 

r •• .■*: t ort:cv j .) not to be 

paid from the bankruptcy estate, Lout 
that an exception to that ru:c is 
recognized in situations in whichJ 
n (3) th^ trust6^* lins refused no_lcct- r *c* 
to act . (2) the applicant has 

conferred a tangible bene!it on ah 
the creditors by acting in the trustee i. 
stead" - and Cl) that "the Bankruptcy 
Court must have formally authorized 
such attorney to act instead of the 
trustee." (Emphasis supplied.) 

The Court went on to say that: 


% 
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"A trustee 'refuses' or 'neglects' to 
act when he fails to rati ' a outy 
imposed upon him by the b: rwr. tcy 
Act, which requires that he :• na. - 
the assets of the bankrupt and, as 
with all his substantive d ulJ . , ,, 

exercise reasonable care in -<o do^ng. 

Id. at 

The Dunnincton firm fails on all three counts. 

8 . As to !Io. 1, the debtor-in-possession in a 
Chapter XI proceeding is akin to a Trustee in Bankrputcy. 

The Debtor did not refuse or neglect to act with i.syec. 
to the OCC application, within the meaning of the above 
rule. The Debtor occupied no position in cc:ifl .ct „~ t.h 
party to the proceeding so as to give lie*.- to ^- - c ' 

circumstances" discussed by the Court of Appeals in the 
Serphlr e ca se, at p. 7. Rather, the Debtor simply took a 
neutral position in the controversy as, it is subr.itteu, * 
Should, recogrizing that the application inv v<1 a bona ti 1« 
dispute between the two groups of creditors to both of -;h. < 
it owe .1 an equal duty. 

9. As to Ko. 2, the Dunnincton fir Vs successful 

opposition did not confer a benefit on all of the creditors, 

, Hip cyoens'o of the other, 

but rather on one group oniy, at tno c., 

3 0 . as to lie-. 3, the Dunnington firm received no 
forr.nl authorisation to act in the stead of the Debtor; 
it specificall- stated that It represented Scarbureh In 
1 this dispute ar.d took no position in regard to a suresti-.n 

I 

; that the Court appoint special counsel to represent 
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crod . ... who could have been adversely affected by the 

grantInc of the OCC•s petition. The Court declined to 

, __n in the intei-ests of economy, 

appoint such spc -lal counsel in the in 

mow -peics relief which the Court 
Thus, the Dunnlngton firm now seeks 

in effect already denied. 

For the above reasons, it Is respectfully 

submitted that the Dunnlngton application should in all 
respects he denied. 

! 12. The Chairman of the OCC has requested that 

j al so note his committee's objection to this application. 


y ^acquciin ft. two. as 


Sworn to before me this 
day of February, 1975 


u u-t C * • /^un Ltt 

Notary but lie 


not, .i ., . 

fo ; 
C -.: 

Cot.- ,.i . 


c o 
" C-.-v 
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2 ' UUITED STATES DISTRICT COURT 

i 

3 * SOUTHERN DISTRICT CD NEW YORK 


In the Matter 


-of - 


AMERICAN EXPRESS WAREHOUSING, LTD., 


Debtor. 


63-B-1021 


February 10, 197L 
10:30 a.rn. 


16 


20 il 


BEFORE : 

HON. SYLVESTER J. RYAN 

APPEARANCES: 

DUNNINGTON, UARTIlOLOW & MILLER, ESQS. 

Attorneys for applicant, 

161 East 42nd Street, 

New York, II.Y. 

BY: CHARLES STEWART, ESQ., 

RICHARD RIEDER, ESQ., 

Of Counsel 

CADWALADER, WICKERS!!AM 6 TAFT, ESQS. 

Attorneys for debtor, 

1 Wall Street, 

New York, N.Y. 

BY: JACQULLIN A. SWORDS, ESQ., 

EARL NEMSER, ESQ., 

Of Counsel 

MILBANK, TWEED, HADLEY £■ McCLOY, LSOS. 

Attorneys for Chase Manhattan Bank, 

BY: SAMUEL L. BALLIN’, ESQ., 

Of Counsel 


4 






Sljp 


J 1913' 


THE COURT: Mr. Stewart, you are here repre- 


seating the firm of Dunnington, Bartholow s Hiller? 

MR. STEWART: Yes, your Honor. 

THE COURT: Of 161 East 42nd Street? 

MR. STEWART: Yes, sir. 

THE COURT: You are here as counsel, you say, 
for Scarburgh? 

MR. STEWART: That is right, sir. 

THE COURT: And what is Scarburgh *s interest 

in the debtor estate? 

MR. STEWART: Scarburgh is a substantial credi 

tor of the debtor, your Honor. 

THE COURT: You describe yourself as counsel. 

Who were the attorneys of record for Scarburgh? 

MR. STEWART: Originally, your Honor, they were 

Lord, Day * Lord, but Lord, Day * Lord felt because of J 

their representation of other entities in the Isbrandtsen 
complex that they did not wish to continue to represent 
j scarburgh, and we took over the general representation 
of Scarburgh, including Scarburgh*s position as creditor 

in these proceedings. 

THE COURT: What is Isbrandtsen*s interest in 
this at all, in this debtor estate? What was their interest 
in the debtor estate? 
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MR. STEWART: I don't think, your Honor, t..at 
they were that interested in the estate as such other than 
to Scarburgh, but they felt they had other conflicts in 
this situation. 

THE COURT: And they withdrew? 

MR. STEWART: Yes, sir. 

THE COURT: And you were substituted then as 
the attorneys for Scarburgh in the place of Lora, Day 
Lord? 

MR. STEWART: That is right, sir. 

THE COURT: All right. 

MR. BALLIN: Your Honor, our firm, Milbank, 
Tweed, Hadley & McCloy represents the Chase Manhattan Bank. 
We filed a substantial claim for Chase, which was allowed 

in the approximate amount of million. 

However, since the original allowance of the 
claim, Dr. Feinstein, who is the president and principal 
stockholder of Amatrade arranged for Amatrade to pay the 
balance of this debt to Chase, so that our client assigned 

the claim back to Amatrade. 

He is not here, but we have, until formal 

transfer of the interest, followed the matter for Ami- 

trade and for that claim. 

And so I am here, really, as an observer. 
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doctor. 


now? 


THE COURT: As an observer only? 

MR. BALLIN: Ves. X can’t speak for the good 
lie always is able to speak for himself. 

THE COURT: What is Chase's interest in this 


MR. BALLIN: We have no financial interest in 
this because Dr. Feinstein, with the help of one of the 
other claimants paid off the balance of the Amatrade debt 
to Chase, and the claim was formally assigned to the other 
claimant who had advanced the money to the doctor, and I 
understand that has been paid off so that the beneficial 
interest in the claim was allowed to Chase is now in Ama- 


trade 


THE COURT: Now Mr. Swords, you represent the 


debtor estate, do you? 

MR. SWORDS: That is right, your Honor. 

THE COURT: Or the debtor? 

MR. SWORDS: The debtor. 

THE COURT: Not the debtor estate. The debtor. 
MR. NEMSER: I am here with Mr. Swords. 

THE COURT: What is your name, for the record? 
MR. NEMSER: Mv name is Earl Nemser. 

THE COURT: I have an order to show cause here 
which I signed on January 24, 1975, and this I signed at 
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that time on that endorsement by Mr. Walsh, of your firm, 

Mr. Swords. 

MR. SWORDS: Yes. 

THE COURT: Saying that you consented to the 
signing of the order to show cause which was made return¬ 
able today, but you wished to be hoard in opposition to 
it, to the granting of the relief sought, is that correct? 

MR. SWORDS: That is correct, your Honor. 

THE COURT: That is your position? 

MR. SWORDS: That is correct, your Honor. 

THE COURT: So what I have then is a hearing 
in this order to show cause which was issued on January 
24, 1975 which requires the creditors and all interests. 
parties who are listed in Exhibit A, which is annexed to 
the order to show cause, why they should not be heard on 
this application of Dunnington, Bartholow & Miller askma 
for an allowance or the granting to them of an allowance 
of $39,544. 

Do you oppose that? 

MR. SWORDS: We oppose that, your Honor. 

THE COURT: And do you oppose it in toto? 

MR. SWORDS: That is correct, your Honor. 

THE COURT: The purpose o e the hearing now, 

I 

being the hearing on this order to shew cause, is to hear 
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the firm of Dunninqton, Bartholow & Miller in support of 
this request, you wish to be heard in opposition? 

MR. STEWART: That’s correct, your Honor. 

THE COURT: I think we should hear from them 

first. 

Mr. Nemser, I don't hear two people, ordinarily 
in the same matter, so Mr. Swords will have to speak for 

the debtor or the debtor estate. 

MR. NEMSER: That is quite all right, si-. 

THE COURT: All riqht. 

Who wishes to be heard now in support of this 
order to show cause for the granting of this allowance? 

MR. STEWART: Your Honor, I would like to be 
heard on behalf of the Dunninqton firm making an applica¬ 
tion for legal fees arising out of their successful oppo¬ 
sition to the application for counsel fees by the official 
Creditors Committee which resulted in a saving for the 
debtor’s estate of somethinq in the area of $700,000. 

And since our opposition to this application 
by the official Creditors Committee was made before your 
Honor, I don't see any point in reciting factual back¬ 
ground, because your Honor is familiar with what wo did. 

THE COURT: Well, if you don't want to do it, 
don't have to, but I think it might be desirable for 


you 
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vou to do so on the record. 

MR. STEWART: All right,sir. 

THE COURT: If you don't wish to do so, you 
don’t have to. I want to know your position in r uii. 

| 

you desire to express it, now is the time to do it. 

MR. STEWART: As set forth in our papers, your 
Honor, we snent some 30 hours of senior partner time, 60 
hours of partner time and 266 hours of associate time in 

! 

opposing the application of the official Creditors Commit¬ 
tee for counsel fees. 

I think we have a fairly unique fact situation, i 
your Honor, here, where the official Creditors Committee 
which, under our bankruptcy set-up, is designed to be the 
official watchdog of the assets of the debtor and has the 
obligation to guard the debtor's estate, was actually the 
party making an application for counsel fees in excess of 
$700,000. 

And under the circumstances they could hardly 
be expected to oppose their own fee application for counsel 

! 

fees. 

There were minority members of the committee, 
your Honor, who felt that the application should not he 

I 

made, but rather than voicing their opposition they elected 
to remain silent. 

i 

I 


s 
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And again we had the debtor, which also had an 
obligation to marshal the assets of the estate and preserve 
them and oppose any authorized applications for fees, and 

it too, elected to remain silent. 

We did try to pursuade counsel for the debtor 

to oppose the application, and we were first told, T think, 
first that they didn’t have much experience in bankruptcy 
and weren't that knowledgeable in bankruptcy law. And 
when we spoke to them they said they didn't what position 
they would take; and I think either at the hearing or shorty 
before advised that they would not brief the question and 
that they would not oppose the application and would not 
take any position with respect to the application. 

How, I understand they are opposing us here, 
and X would just like to make the point to your Honor, 
that if they had been as zealous in preseiving the assets 
of the debtor estate at the time the official Creditors 
Committee made its application, I wouldn't be here today 

at all. 

THE COURT: What was the nature of the services? 
What legal services did you render that required all this . 
labor and time spent by partners, senior partners, asso- 

ciates and— who else? Clerical help? 

MR. STEWART: No, sir, I have not included 
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that, but there was clerical help as well. 

THE COURT: What was the nature of the services 

that you performed here? 

MR. STEWART: When we learned that this appli 

cation was to b* ride, your Honor, we could find no legal 
basis for the application, and so we tried first of all 
to dissuade the official Creditors Committee for making 

the application at all. 

When that was unsuccessful we also tried to 

dissuade the debtor to oppose it and we were not success¬ 
ful there either. 

We then researched the point by going through 
the Court records here and doing legal research to try to 
find out if there were any legal bases for the application 

at all, and we could find none. 

THE COURT: Were you looking for legal bases 

or did you just spend this time examining Court records 
and files? 

MR. STEWARTr We did both, your Honor. 

THE COURT: You don't expect to be paid for 
that, do you, to be paid for examining legal records? 

MR. STEWART: We didn't know but what there 
might be something in the Court records, the records of 
this case which permitted it, and we had always taken the 
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position— 


THE COURT 


: You didn't regard that as legal 


work, looking at records, did you? 

MR. STEWART: That is what our lawyers did, 


your Honor. 


THE COURT: Whose lawyers? 

MR. STEWART: The attorneys in our firm. 

THE COURT: When you say you, you are speaking 


of your firm? 


MR. STEWART: Yes. 


THE COURT: You don't speak c* them as dif¬ 
ferent personalities. 

Now, what would be your interest in the fund 
anyway? What interest did you have in the fund? 

MR. STEWART: Our interest in the fund rose 
because of our representation of Scarburgh v/hich hed a 
claim of some $27 million against this debtor. 

THE COURT: Were they entitled to a share .in 
it or had they surrendered their right to that? 

MR. STEWART: They were entitled to share in 

it, your Honor. 

THE COURT: To what extent? What was the 
nature of their right to share in this fund, and where 
did they get that right? How did they come into possession 
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MR. STEWART: They cane into the possession of 
that right, your Honor, through their activities in financ¬ 
ing salad oil transactions as to which they received paper 
from the American Express Warehousing, Ltd., and their 
right as a creditor arose through their ownership of that 
Mexico paper, that American Express Warehousing paper. 

THE COURT: Has Scarburgh filed any claim? 

MR. STEWART: Yes, sir. The claim was filed 
from the very beginning. I believe Scarburgh, as a matter 
of fact, may be the largest creditor in the picture. 

THE COURT: Was it brought on for hearing and 

i was it allowed or granted? 

MR. STEWART: Yes, sir, it was. 

THE COURT: When, and by what order? 

MR. STEWART: I don't know the exact date but 

it came on to be heard and was allowed. 

MR. SWORDS: If your Honor please— 

THE COURT: Let him finish, if you will. I 
don't want to interrupt you, Mr. Swords, but I don't want 
to interrupt him. I want him to make a full and complete 
statement of the basis of his claim and any facts that 
I he wants to have brought to the Court's attention which 


would support the basis of his claim for compensation. 
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MR. STEWART: I believe Scarburgh is the largest 


single creditor and its claim has been allowed if not in 


full, almost in full. And I believe the amount of the 


claim was S27 million or $28 million, and I understand 


that was finally reduced to $21 million in this proceeding. 


Your Honor, the lead case is in the Second 


Circuit-- 


THE COURT: Let's keep to the facts first. 


We will cone to the law in a minute or two. 


How do you fix this amount in this sum of 


$39,544? How do you arrive at that amount? How do you 


T L, at . i <- something I don't understand, 
come to that amount? That is sometnmg 


MR. STEWART: Your Honor, that amount was com- 


puted based on our time charges, the amounts involved here- 


T1IE COURT: Time charqes for doing what? 


1R. STEWART: For doing legal research and 


other negotiations with respect to the application of the 


fees of the official Creditors Committee. 


THE COURT: Have you submitted an itemized 


statement showi: q that? 


MR. STEWART: Yes, sir, it is in our papers. 


your Honor, and I think we have on a day by day -sis sot 


forth just what we did. 


THE COURT: Is there anything else that you 
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wan*, to tell me? 

MR. STEWART: Not by way of factual background, 
your Honor, but I weald ' <0 ' just discuss briefly what 

I believe the a plica '-*. 1 ?■ -.w . > on this situation. 

Th. *■' -1 right. 

MR. STEW* There appear to be two lead cases 

t 

here in the Second circuit, one called New York Investors, 
and the other, a recent Second Circuit decision called 
Sapphire Steamship. 

THE COURT: There's a decision which I think 
might be in point or might well be considered in point 
which was decided in the Court of Appeals on January 14, 

1975 — 

MR. STEWART: Yes, sir. 

THE COURT: Which was just shortly before you 
secured your order to show cause, and was decided long 
after your services were performed. 

MR. STEWART: Yes, sir. 

I think those two cases spell out three ingre¬ 
dients that have to be present before a creditor can collect 
counsel fees fur his services to the debtor's estate, and 
I think the first element is that it has to be a situation 
where the trustee - in this case the debtor in possession - 
neglects or refuses to act, and I don't knov; whether we 
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should term it neglect or refusal to act, but under these 
circumstances they didn’t act, your Honor. , 

The second element is that the creditors 
activity has to confer a benefit for the estate of the 
debtor, and benefit all of the creditors across the board, 
and I submit that's exactly what happened here, is that 
our opposition to the application of the official Creditors 
Committee and our briefing of the question resulted in a 
saving of some $700,000 for the debtor's estate. 

The third element that has to be present, your 
Honor, is that the Court must authorize the creditor to 
take the position that it takes; and as your Honor will 
recall, at the hearing on March 28th of last year, your 
Honor permitted us to be heard, to brief the question and 
to submit our papers in opposition. 

And I believe that because of the special 
circumstances of this case it would also fall within the 
special circumstances doctrine set forth in the New York 
Investors case. 

THE COURT: What is the citation of the New 
York Investors case? 

MR. STEWART: I ..ive it in my papers, your 


Honor. 



THE COURT: The Sapphire case we have identi- 
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2 

fied as being decided on January 14, 1975. 

3 

MR. STEWART: Yes. 

4 

THE COURT: In the Second Circuit Court of 

5 

Appeals, an appeal from a decision by Judge Pollack of 

6 

this Court, and is known as Docket No., in the Court of 

7 

Appeals, 74-1533. 

8 

MR. STEWART: Yes, sir. 

| 

9 1 

THE COURT: Nov; what is the other citation 

H 

that you want to call to the Court's attention? j 

u 1 

MR. STEWART: The other citation, your Honor, 

12 j 

is 130F 2nd 90, Second Circuit, 1942. 

13 

THE COURT: And that holds what? 

14 

{. STEWART: That holds, your Honor, that 

15 

where these three points are met by a creditor, in other 

16 

words, the refusal of the debtor to act, or the trustee 

17 

| to act, the act of the creditor benefits the estate as a 

18 

I whole, and the Court has authorized the creditor to take 

19 

I the action he takes, or there are other special circum¬ 

- 20 

stances warranting the action that the creditor takes. 

21 

the creditor may receive compensation for counsel fees 

22 

for having benefitted the estate. 

23 

THE COURT: First, let me ask you, was there 

| 

24 

any order entered by the Court authorizing the appearance 

25 

of your firm in this matter , or authorizing the employment j 
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by your firm in this matter to appear 
for the creditors? 


for the estate or 


MR. STEWART: No, sir, there was not. 

THE COURT: Was there any application made at 


any time for such an order? 

MR. STEWART: We didn't realize at the time, 

your Honor, that such an order was required, but-- 

THE COURT: Was there any application made at 

any time? 

MR. STEWART: For a formal Court order? 

THE COURT: Yes. 

MR. STEWART: No, sir. We were heard in your 

Courtroom on March 28th. 

THE COURT: Of what year? 

MR. STEWART: Of 1974. 

THE COURT: Now, you spoke of there being 


special circumstances. 

Do you claim that there were any special cir 

cumstances for this case 

MR. STEWART: Yes. I think the special cir¬ 
cumstances, your Honor, was the fact that-- 

THE COURT: You anticipate me a little. I 

want to get your full position on the record. 

Do you claim that there were any special 
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circumstances in this case which would justify your appear¬ 
ance in this before this Court representinq the estate or 
the creditors which would thus support your present appli- 


cation? 


MR. STEWART: Yes, sir. 

I think the special circumstances which are 
present here, your Honor, is that those parties, namely, 
the debtor in possession and the official Creditors Com¬ 
mittee, who would ordinarily be the parties to oppose fee 
applications as to which there was no leqal basis because 
of the peculiar fact situation did not take that position 


here. 


And, we were the only creditor who not only 
opposed the application but also briefed the question for 


the Court. 


THE COURT: You claim that as a result of your j 
services the estate benefitted, and, if so, in what amount? 

MR. STEWART: I believe it is in excess of 
$700,000; $746,000. I believe that’s right, your Honor. 

"HE COURT: Assuming that you did, the fee 
that you * k, the amount that you ask seems extremely small. 


doesn't itV 


MR. STEWART: Yes, sir. 

THE COURT: Why are you so generous to the 
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estate in asking for such a small amount where you clarm 
you brought such substantial benefits to the estate and 

to the parties interested ir it? 

MR. STEWART: Your Honor. I debated this ques- 

, r t-ners at length and I thought we should have 
tion with my partners a g 

asked for more too. 

the COURT: But you came to the conclusion that 
vou should not? 

MR. STEWART: We came to the conclusion that 

„e should collect our time charges and somcthing- 

THE COURT: What prompted your generosity in 

this respect? What were the unusual circumstances, if 


any"! 


MR. 


STEWART: We should have perhaps asked for 


more, your Honor— 

THE COURT: Well, were there any unusual 

cumstances? Vou hedge around . I am trying to find out 

what your position is here and 1 can't get it from you. 

MR. STEWART: We are only claiming what we 

• ,, unnnr We are not claiming any ex- 

are claiming, your Honor, we 

cess — 

T'E COURT: Of course you are not claiming 
what you are not claiming. That is talking through your 
hat. 1 want to know, is there any special circumstances 
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which prompts you to ask this very minimal fee in propor¬ 
tion to what you say were the benefits which the estate 
gained as a result of your services, or the creditors gained 

as a result of your services. 

MR. STEWART: If your Honor wishes to increase 

the application we are perfectly willing to do it. 

THE COURT: Mow, please. 

I want to know why it was set forth in such a 
minimal amount, comparatively minimal amount. 

Are there any special circumstances? 

v 

MR. STEWART: I believe the only special cir- 

i 

cumstances that are present, your Honor, is that my partners 

pursuaded me not to ask for more. 

THE COURT: Is there anything else that you want 

to do at this time before I hear from Mr. Swords? 

i 

MR. STEWART: The only other point I would like 

to make, your Honor-- 

THE COURT: Take your time. 

MR. STEWART: Your Honor, the only point I 

I 

would like to make is that although we are seeking attorneys , 

i 

fees in the amount set forth in the application, which is 
$39,b^4, wc only ask that it be satisfied out of those 
assets in the debtor's estate that are available pro rata 
for all of the creditors; and the reason for that is that 
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„e realize it would be unfair to some of the other creditors 
as to whom certain amounts have already been allocated to 
try to satisfy our fee application out of those sums, and I 
am told by Mr. Swords that there is now some 526,000 in the 
estate which is available for all of the creditors across' 

the board. I 

So that we ask that our fee application be satis¬ 
fied out of those unrestricted funds that are available. j 


Swords. 


THE COURT: All right, I will hear you, Mr. 
Tell me what the position of the debtor or the 


debtor estate is on this. 

MR. SWORDS: T hank you, your Honor. 

I think I should start by stating my surprise j 
that anybody in our office in 1974 said we had little or 
no experience in bankruptcy, because we had been taught 
bankruptcy at your Honor's knee for ten years by that time, j 
Our basic fundamental objection to this appli¬ 
cation, a point that Hr. Stewart has not mentioned in his 
presentation, is that his application or his services ren¬ 
dered in defeatinq the official Creditors Committee’s 
application did not benefit all of our creditors but only 
benefitted that group which had not throughout the years 
paid their pro rata share of the official Creditors 
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Committee's expenses, and it was at the expense of those 
who had paid more than their nro rata share. 

As appears in Mr. Hartfield's affidavit which 
supported his application which we have annexed as an ex¬ 
hibit, and as is also recognized in the applicant's peti¬ 
tion here, the allowance that the official Creditors Com¬ 
mittee was seekina was, in the main, and I think it was 
80 to 85 pe .ent designed to, and v/ould have gone back 
| to those other creditors who had supported the official 
I Creditors Committee throughout this period of time. 

Therefore, the supporting creditors would have 
been benefitted by the granting of the OCC application on 
the one hand, whereas those who had not borne their fair 
share of those expenses would have been benefitted by its 
denial. 

When Mr. Stewart or Mr. Rieder first asked us 
what our nosition was going to be, v/e did say t lat we 
wanted to think about it. 

I remember many discussions in our office on 
this point, and ve came to the conclusion, number one, 
that this was, in fact, nothmq more nor less than a dis¬ 
pute between one group of creditors on the one hand and 
another group of creditors on the other hand. 

It was our view, this case not having been 

SOUTHERN OISTHICT COURT BFPnil'fnt rfininuiMHi 
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presented, a case of this type never having been squarely 
presented, it was our view at that time that there was a 

great deal to be said on both sides. 

It was our view that we owed an equal duty to 

each of the groups of creditors involved who are in con- ' 
fliet with each other, and it was our conclusion as a 
result of those determinations that we should take a neu- 
tral position, and we so informed your Honor on the hearing | 
of this matter that we were taking a neutral position. 

so much for the special circumstance. 

The only special circumstance that I know of 
that has justified an award to counsel who have not been 
appointed by the Court is where the tru tee who would nor¬ 
mally take the same position, and I would point out that 
In a Chapter XI proceeding, as your Honor well knows, the 

debtor in possession is essentially the trustee, 
j It is only where the trustee has an interest 

in conflict to the interest being taken by the attorney 
seeking the allowanc e for having benefitted the estate. 

| In our case we had no interest in conflict with 

any of our creditors. We were simply bystaniers watching 

a dispute between two groups of creditors ns to both of 

Which we believed there was real merit. 

The second point: In every single instance in 
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which an award has been allowed to counsel representing one 

of the creditors, the first and primary requirement is 

! 

that his services shall have benefitted all the creditors. 

In this case, as I have, I think, said three 
times already, the services benefitted one group of 
creditors at the expense of the other group, and for 
that reason, and primarily for that reason I submit '.o your 
Honor that this application should in all respects r,c 
denied. 

| 

THU COURT: What was the nature of the expenses 
incurred by the official Creditors Committee to which you 
say Scarburgh in no way contributed? , 

MR. SWORDS: Well, I don't say tnat Scarburgh 

I 

in no way contributed because Scarburgh at that tire was 
represented by the firm of I-ord, Day & Lord, and the prin¬ 
cipal partner of Lord, Day & Lord in charge of this natter 
was Mr. Tom Dalev, who was a member of the official 
Creditors Committee. 

I 

So Scarburgh got, a ueit for practically nothing, 
got all the benefits going to the creditors as a whole 
through among other one of its own attorneys. 

Incidentally, another member of the Creditors 
Committee was Mr. Roy Haberkorn, who was a partner of 
Milbank, Tweed, which is also represented in this hearing. 
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The services rendered by the official Creditors 


Committee as a committee started with a massive discovery 


Examination of every srngle document in I don't know how 


many file cabinets in the possession of the American 


Express warehousing. Ltd., the debtor, and your Honor will 


remember that there was a special room, your Honor set up 


a special room on the top floor of this building so that 


all creditors could see these documents 


«UE COURT: So that there could be coordina- 


tion of discovery by a committee of creditors as a group 


MR. SWORDS: That is correct. 


THE COURT: Rather than have all the^papers 


a *. a-Krt usri mi 1 ? creditors who were—I forget 

scattered amongst the various crcun.ui 


how many in number. 


MR. SWORDS: 38, I believe, 33, 38, something 


in that neighborhood 


MR. SWORDS: Scarburgh was one of those, your 


Honor 


THE COURT: Right. 


hr. SWORDS: The official Creditors Committee 


THE COURT: And Scarburgh was one of those. 


issued a report that would sell for a good *7.50 if it w * s 


a novel these days: it was a nice flat book which your 


Honor probably remembers. The official Creditors Committee ^ 


f 
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took — 

THE COURT: I don't remember it, and if there 
is a volume around maybe we should have it marked as an 
exhibit in case there is an anneal here. 

MR. SWORDS: I don't have it with me but 1 

will have one for your Honor. 

THE COURT: Well, we will consider it marked 

I 

as an exhibit in opposition. 

MR. SWORDS: There were extensive depositions 
taken before, your Honor by the official Creditors '"ommittee. 
Their thrust then was related to the general liability of 
the debtor and to liability, if it isted, of the debtor s 
parent. 

After--my recoJ1 'Ction is a little dim, but 
I would say after some two years of intensive negotiation 
with counsel for the American Express Company an agree¬ 
ment was arrived at on behalf of the creditors which nad 
been negotiated on th^ir behalf by the official Creditors 
Committee and the American Express Company whereby the 
American Express Company contributed upwards of $60 million 
to the satisfaction of the then $1*14 million worth of 
filed claims against the debtor. 

THE COURT: Did Scarburgh participate in that 

fund that v/as created? 
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MR. SWORDS: Indeed it did, yes, your Honor 

THE COURT: Did it get a share. 

MR. SWORDS: It received its full pro rata 
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share by way of dividends. 

THE COURT: And did it siqn any papers or enter 

into any written document? 

HR. SWORDS: Yes, your Honor. Scarburqh agreed 

to the American Express Company proposal whereby the 60 
million odd dollars were advanced by the creditors as a 
who le and that Scarburgh also accepted the Plan oi Arrange- . 

ment which was approved by your Honor. 

Scarburgh also after very complicated nego-ia- 

tions entered into a stipulation with the debtor reducing 
its claim by some five or $6 million, I believe. 

MR. STEWART: I think that is right. 

MR. SWORDS: And as reduced each claim was 
allowed on consent of the debtor and on approval of your 
Ho or. 

THE COURT: And narticioated in by receiving 

its pro rata share? 

MR. SWORDS: It did. 

The official Creditors Committee did many other 
things which are set forth in Hr. Hartfield's aflidavit 
which is annexed to our affidavit in opposition. 
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Thev followed all of v.he insurance litigation, 
as your Honor no doubt remembers. They were active in the 
problems that we had with the custodial receiver, Mr. 

Feder, over in New Jersey in disposing of all of the 
peculiar things that were found in those tanks, and they 
did many other things on behalf of the creditors as an en¬ 


tire group, 


Now, Mr. Hartfield has stated in his affidavit. 


19 | 


and I am obviously certain it is true that every one of j 

these firms were careful in maintaining separate records, j 

records of services rendered on behalf of the official | 

Creditors Committee on the one hand and on behalf of their j 
own individual claimants on the other, and the amounts for 
which they sought reimbursement here were for only those 
items, those elements of the work done on behalf of the 
official Creditors Committee and through the official 
Creditors Committee on behalf of the creditors as a whole. 

The official Creditors Committee's application , 
for allowances for benefiting creditors as a whole was 
denied by your lienor. By a like token, if your Honor please, 
I say that the application of the Ounnington firm for ser¬ 
vices rendered for the benefit cf onlv one group oi credi¬ 
tors at the expense of another group of creditors should 
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be denied. 
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testimony? 


THE COURT: Do you desire to offer any oral 


MR. SWORDS: No, your Honor. 

THE COURT: Mr. Stewart, do you dispute any of 

the facts that hav been narrated by Mr. Swords? 

MR. STEWART: I do not dispute the facts that 

he has set forth. I do disoute the conclusions drawn from 


those facts. 


THE COURT: Do you desire to present any oral 


testimony? 


MR. STEWART: No, sir. 

THE COURT: Then, I take it that my only task 
is to ask you one more question: Co you desire to submit 
a memorandum? 

MR. SWORDS: No, your Honor. If your Honor 
cares for one, I would be glad to, but I think we have set 
forth our full argument in the affidavit that we submitted 


in opposition 


THE COURT: Then you are going to rest on that 


with no further memorandum? 


MR. SWORDS: That is right, your Honor. 

THE COURT: As to facts or law? 

MR. SWORDS: That is correct, your Honor. 

THE COURT: Now Hr. Stewart, do you desire to 


o' 


v a ,t. - 


submit any further memorandum? 


MR. STEWART: No, your Honor. We have set 

forth our nosition in our application. 

THE COURT: Do you claim that you are entitled 

to be compensated for services prior to your substitution 

of Lord, Day & Lord? 

MR. STEWART: As being counsel for Scarburgh, 

your Honor? 

THE COURT: For any purpose at all. Do you 
contend that you rendered any services for the benefit of 
the debtor estate prior to your substitution in place of 
Lord, Day & Lord? 

MR. STEWART: Yes, your Honor, we do request 
compensation for the time and effort spent both before the 

formal substitution and after. 

THE COURT: What date was the date of the formal 

substitution, do you know? 

MR. STEWART: March 21st. 

THE COURT: March 21st of what year? 

MR. STEWART: Of 1974. 

As a practical matter, we were working on the 
question after the formal substitution, and we were per¬ 
haps a little slow in our paper work in getting that 
accomplished. 
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THE COURT: You don't desire to submit any 
brief on this at all? 

MR. STEWART: We have sec forth our argument 

on the law in our papers, your Honor. 

THE COURT: And that is all you are going to 

rest on? 

MR. STEWART: Yes, sir. 

THE COURT: All right, I will reserve decision. 
My offhand impression is that you not en¬ 

titled to it, but I am not so deciding. My offhand im¬ 
pression is that you are not entitled to any allowance. 

However, I will read your papers carefully, 
and, if agrieved, you know you have your remedy. 


25 
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In the Mill r 0 1 AMERICAN EXPRESS WAREHOUSING, t.Tn. IJfo.:. 




- . • O 


Endor semen t and Order 1 ' -■ 1 

6 3 >i 1021 

f, ‘ , | 

The firm ci Dunnington, Bartholow & Milior, reproaching the 
largest creditor. SCAPBUKGII COMPANY. INC. (SCARBURGH). has raced foe 
an allowance of attorneys fees for services rendered to the cred.toro 
in successfully opposing the allowance sought by the Official creditor 
Committee (OCC) for their counsel on March 0. 1974. thus conserving . 

to the creditors the sum of approximately $700,000. Familiarity . 
with my decisicn denying 3uch an allowance is assumed. .,'*» » 

In that prior proceeding, moving attorneys represeiting *. 

ScAinURGH submitted an affidavit and memorandum of law and argued 

orally to the Court in oppositvon to the OCC allowance. Surprisingly, 

the attorney for the Debtor did not oppose the granting of cuch an 

allowance and, although /nous creditors did oppose, SCARBURGH was 

the only one who'kiid so through counsol acting on behalf or all. As • 

a result, the legal position of SCARBURGH counsel was adopted by no 
a resuit, uiu j v » inclined toward the grrntmg of the nllc'.-.-) 

Court, which had originally inclineo tuwuiu -> 

The $700,000 saved to the Estate by the efforts of SCARBURGH counsel 
wer t pro rata to all the creditors. At present there is the auui- 
tional sum of $ 26 , 532.61 for distribution to all creditors pro rata. 
Counsel seeks its allowance of $39,544.00 based on actual time ex¬ 
pended, but has agreed to take the balance of $26,000 in full satis- . 
faction, certainly a nominal amount in view of the benefit confcrrco . 

• ' v 3 

on the Estate. , 

The application for this allowance is pposod by the attorney* 
for the Debtor on the ground that moving < .»r.ael was never appointed 
by the Court to represent the creditors and that there are no special 
circuimtancci/justi lying the aw^rd in the absence of such an order. 

The attorney for the Debtor explains his failure to oppose the OCC’s 
petition for an allowance as a non-combatant in a battle between 
creditors with merit on both pidcs. He also argues that the denial 
of the $700,000 award to the OCC benefited only the small group or 
creditors represented by SCARBURGH here rather than the OCC group, 
so that there has been no benefit to all the creditors as a result of 
counsel's cf f orts. 

• ! 

* 

All sides agree that, while an order appointing a group or 
an attorney to act lor the creditors is the usual condition precedent 
to an award out of the Estate, special circumstaNces may serve to 
dispense with this requirement. In Re SAPPHIRE STCV.fiHIP I.IIJER, INC. 
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«...... s'-TT-~ . 

two lor,, rr-.d 11 or r. who casl the T re:. 

While adv.ninq their own cl - - ^ jnro and tho Referee had sustain. 

and the bankrupt '';^°^ rru) 0(J „ yUl e District court. The reason 
their objections. but was overr r aivt . n by me in this • 1 

advnNced by the Referee "**£'* a ‘ dvnncinq their own clients* in- 

re l r l - r t ;.. ood -kV .-or component ion. 

fom t: of Appeals, in denying the allowance, sphered to . 

, . 1 rule that "the lee of a creditor's attorney iu not to bo 

the ‘jem.-ru ml ate”, citing r.UMUN v. WK OO'l r,llM._C. 

pa,d Horn tie hankr pt j court set forth tho 

«- 20 ‘* ' • ^ "I " , ;'t o may b> waived ( 1 ) the failure 

three basic renu - rem,nts ^elore f< . rral of a tangible benefit 

or refusal m ^he 1 rusteo , * a uthor i /.at i on by theCourt to have 

on all the cr ' c '* Trustee or "Special Circumstances" permitting 

the attorney act ^orth l h orixation . Much to the point here 

the dispensing with sucl P f for suc „ dispensation, e.g.. where 

is the example opposed exorbitant fee applications 

objecting coun.a > " j which the Trustee wouLd not oppose, 

of the Trustee aiuJ his cou.». -i. . 

Vn j. H w york investors. UO r. 7d TO (C.». *.,>»«>• 

, find th, 'irst wo requirements and the special circumstance: 
!, „ to wnrrnnt the allowance to SCAR,.JRG11's counsel. 

e r ° Pr tne n orc repr. senied UK In roe creditors. it was or should have 
Since the OCCrepr creditors and the one to oppose such *n 

been the watchdoj or counsel, it would not oppose 

allowance. However^ made up as ^ egai fees already 

it, aty fftRlication to ’^.‘attorney for the Debtor to act 

pnicy. There wns a - i^tnken a posit,on in opposition to pay*.. 

11 r kC , n Tr :l '• s r r O tL attorneys, which the Bankruptcy 

of these icon. .CCS to ^ solohand edly. the efforts of SCARBURd 

^resent°at1orneys conferred n tanqible benefit on all the creditors 
since the foe saved lias been distributed pro rata to aUcroditors. 


• This is mrticulai ly so 
a prominent member of the 
by SCAWlbU''..’. ,in ' 1 to whom 


here for SCARMHH'.ir s prior counsel had been 
ore to whom a fee o- over SIR.000 was paid 
additional Sdl.000 is nllcqcdly due it. 


.Ill 
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The fnet that the OCC creditors moy have contributed more to 
salvaqinqtho KEtnl.-s assets than the smaller creditor* does not 
entitle them to reimbur r. ement of their leqel fees They had more at 
stake than tho small creditors and more to lose if they did not par 
ticipatc actively in the proceed inqs. 

as the s-cond Circuit court of Appeal said this is a Court 

of equity and the equity her, ’notVf l ordMoisei , 
SCABIlURCH, all tnc creditors, mo.,. ■ larqo 

have shared an S/OO.OOOwhica oth r of onct)uraqlng opposition 

OCC creditors. i.inaily. the creditors cannot be 

to larqo allowances at the expense of tto small credit 
gainsaid. Sartor*?* Y*. .Dordo. 05 f ?d 307 (2 Cir.. 1030). 


The application is qranted; so ordered 


Dated; Mai eh 


1075. 


..— ■-/-'] • • ' r ~/-^ ' 

1J.K.D.J. 


*> 

« 
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UNITED 5TAT 
SOUTHERN DI 


i;S DISTRICT COURT 
STRICT OF NEW YORK 


In the Matter 
of 


-x 


Index No. 63 B 1021 
NOTICE OF ENTRY 


AMERICAN EXPRESS WAREHOUSING, LTD.,- 

Debtor. : 

_X 


SIRS: 

PLEASE TAKE NOTICE that the within order was entered 
by the honorable Sylvester J. Ryan on March 26, 1575. 


Dated• 


New York, Now York 
March 31, 1975 


DUNNINCTON, BARTHOLQVQ: 'MILLER 

"— — 1 —C ^ > 




/ - ; —r 

f . f V > 



A Member "or- the i ix :r. 
Attorneys for Scarburyh Company, 
Inc. 

161 East 42nd Street 
New Y,ork, New York 10017 
Tel. No. 212-682-0"11 


TO: All parties listed 

Exhibit A 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter 


AMERICAN EXPRESS WAREHOUSING, LTD, 


Debtor, 


In Proceedings for 
an Arrangement 


MO. 63/B-1021 


NOTICE OF APPEAL 


NOTICE IS HEREBY GIVEN that American Express 


Warehousing, Ltd., debtor above named, hereby appeals to the 


United States Court of Appeals for the Second Circuit from 


the order of the United States District Court for the 


Southern District of New fork by Honorable Sylvester J. Ryan, 


entered In this proceeding on March 26, 1975,'awarding an 


allowance of attorneys' fees to Dunnlngton, Bartholow S 


Miller. 


Dated: New York, New York 

April 23, 1975 


CADWALADER, WICKERSHAM & TAFT 


* /) / 


By /((('/// </ /> '■'// : '■ 

/" ‘ / " A Member 
Attorneys for American Express 
Warehousing, Ltd., Debtor 
One Wall Street 
New York, New York 10005 
( 212 ) 785-1000 


(1 
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TO: Clerk of the Court 

United States District Court 
Southern District of New York 

Dunninston, Bartholow & Miller, Esqs. 

individually and attorneys for 

Scarburgh Company 

161 East 42nd Street 

New York, New York 10017 


V/hite Sr Case, Esqs. 
attorneys for Official 
Creditors Committee. 
New York, New York 10005 
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, UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

-- 


In the Matter 
of 




Ol-< 



• / J 




Index No. 75-5006 


AMERICAN EXPRESS WAREHOUSING, LTD., 

Debtor. 



JOINT APPENDIX 

ERRATA 


1. The Information found on page J 183 a is misplaced. It she :ld 
appear following the Affidavit in Opposition to Application of 
Dunnington, et al. , for Allowances, pages J l8^a-l89a, arid not 
the Application for Allowance, pages J 171a-l82a. 
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CADUALDEP, WICKERSHAM & TAFT 
Attorneys for Appellant 
American Express Warehousing, 

Ltd., Debtor 

Office and Post Office Address 
One Wall Street 
New York, New York 10005 
Tel. No.: (212) 785-1000 
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